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WSR 14-05-013 
EXPEDITED RULES 
PROFESSIONAL EDUCATOR 
STANDARDS BOARD 
[Filed February 7, 2014, 12:52 p.m.] 


Title of Rule and Other Identifying Information: 
Amends WAC 181-79A-221, 181-79A-223 and 181-79A- 
251, in response to new statutory requirements for suicide 
prevention training for certain certificated educators, new 
issue and renewal. Adds requirements from statutory changes 
related to teacher and principal evaluation. Also corrects lan- 
guage related to policy changes in prior rule making to be 
consistent with current requirements. 


NOTICE 

THIS RULE IS BEING PROPOSED UNDER AN 
EXPEDITED RULE-MAKING PROCESS THAT WILL 
ELIMINATE THE NEED FOR THE AGENCY TO HOLD 
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS 
ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT 
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF 
THE EXPEDITED RULE-MAKING PROCESS, YOU 
MUST EXPRESS YOUR OBJECTIONS IN WRITING 
AND THEY MUST BE SENT TO David Brenna, Profes- 
sional Educator Standards Board, 600 Washington Street 
South, Room 400, Olympia, WA 98504, AND RECEIVED 
BY April 22, 2014. 

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: Two new legisla- 
tive requirements for specific training related to: (1) Suicide 
prevention and (2) teacher/principal evaluation. Also corrects 
language inconsistent with prior policy change for school 
counselor certificate renewal. 

Reasons Supporting Proposal: Statutory. 

Statutory Authority for Adoption: RCW 28A.410.210. 

Statute Being Implemented: RCW 28A.410.226. 

Rule is not necessitated by federal law, federal or state 
court decision. 

Name of Proponent: Professional educator standards 
board, governmental. 

Name of Agency Personnel Responsible for Drafting, 
Implementation and Enforcement: David Brenna, 600 Wash- 
ington Street South, Olympia, WA 98504, (360) 725-6238. 


February 7, 2014 
David Brenna 
Senior Policy Analyst 


AMENDATORY SECTION (Amending WSR 11-15-051, 
filed 7/15/11, effective 8/15/11) 


WAC 181-79A-221 Academic and experience 
requirements for certification—School counselors and 
school psychologists. Candidates for school counselor and 
school psychologist certification shall complete the follow- 
ing requirements in addition to those set forth in WAC 181- 
79A-150 and 181-79A-226: Provided, That it shall not be 
necessary for any candidate who holds a master's or doctorate 
degree to obtain the specified master's degree if the candidate 
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provides satisfactory evidence to the superintendent of public 
instruction that he or she has completed all course work 
requirements relevant to the required master's degree and has 
satisfactorily completed a comprehensive examination 
required in such master's degree program. This examination 
shall be an examination of a regionally accredited institution 
of higher education or the National Counselor Examination 
(NCE) of the National Board of Certified Counselors 
(NBCC) or, in the case of school psychologists, hold the 
NCSP accreditation from the National Association of School 
Psychologists (NASP): Provided, That if any candidate has 
been awarded a master's degree without a comprehensive 
examination, the candidate, as a condition for certification, 
shall successfully complete the Praxis II exam in the appro- 
priate role. 

(1) School counselor. 

(a) Residency. 

(i) The candidate shall hold a master's degree with a 
major in counseling. 

(ii) The candidate shall have successfully completed a 
comprehensive examination of the knowledge included in the 
course work for the required master's degree. This examina- 
tion shall be a proctored examination of a regionally accred- 
ited institution of higher education or the candidate may meet 
this requirement by receiving a passing score on the Praxis II 
guidance and counseling examination. 

(b) Continuing. 

(i) The candidate shall hold a master's degree with a 
major in counseling. 

(ii) The candidate shall provide documentation of one 
hundred eighty days or full-time equivalent or more employ- 
ment in the respective role with an authorized employer— 
i.e., school district, educational service district, state agency, 
college or university, private school, or private school sys- 
tem—and at least thirty days of such employment with the 
same employer. 

(iii) The candidates must demonstrate their respective 
knowledge and skills while employed in that role by passing 
a one-quarter or one-semester college or university course 
that includes peer review. The college or university shall 
establish the procedures for the peer review with advice from 
the respective professional education advisory board. 

(c) Professional. The candidate shall have completed an 
approved professional certificate program, provided, that an 
individual who holds a school counseling certificate issued 
by the National Board for Professional Teaching Standards 
(NBPTS) shall be deemed to have met the requirement for 
completion of a professional certificate program, in recogni- 
tion that NBPTS certification is issued only to individuals 
who have demonstrated highly advanced skills as a school 
counselor. 

(2) School psychologist. 

(a) Residency. 

(i) The candidate shall hold a master's degree with a 
major or specialization in school psychology. 

(ii) The candidate shall have successfully completed a 
comprehensive examination of the knowledge included in the 
course work for the required master's degree. This examina- 
tion shall be a proctored examination of a regionally accred- 
ited institution of higher education or the candidate may meet 
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this requirement by receiving a passing score on the Praxis II 
school psychology examination. 

(b) Continuing. 

(i) The candidate shall hold a master's degree with a 
major or specialization in school psychology. 

(ii) The candidate shall provide documentation of one 
hundred eighty days or full-time equivalent or more employ- 
ment in the respective role with an authorized employer— 
i.e., school district, educational service district, state agency, 
college or university, private school, or private school sys- 
tem—and at least thirty days of such employment with the 
same employer. 

(iii) The candidates must demonstrate their respective 
knowledge and skills while employed in that role by passing 
a one-quarter or one-semester college or university course 
that includes peer review. The college or university shall 
establish the procedures for the peer review with advice from 
the respective professional education advisory board. 

(c) Professional. The candidate shall have completed an 
approved professional certificate program: Provided, That an 
individual who holds an NCSP certificate issued by the 
National Association of School Psychologists (NASP) shall 
be deemed to have met the requirement for completion of a 
professional certificate program, in recognition that NCSP 
certification is issued only to individuals who have demon- 
strated highly advanced skills as a school psychologist. 

(3) Beginning with certificates first issued after July 1, 
2015, continuing and/or professional certificates for school 
counselors and school psychologists include a requirement 
for suicide prevention training per RCW 28A.410.226. 


AMENDATORY SECTION (Amending WSR 13-12-061, 
filed 6/4/13, effective 7/5/13) 


WAC 181-79A-223 Academic and experience 
requirements for certification—School nurse, school 
occupational therapist, school physical therapist and 
school speech-language pathologist or audiologist, and 
school social worker. Candidates for school nurse, school 
occupational therapist, school physical therapist and school 
speech-language pathologist or audiologist and school social 
worker certification shall apply directly to the professional 
education and certification office. Such candidates shall com- 
plete the following requirements, in addition to those set forth 
in WAC 181-79A-150, except state approved college/univer- 
sity professional preparation program. Provided, that it shall 
not be necessary for any candidate who holds a master's or 
doctorate degree to obtain the specified master's degree if the 
candidate provides satisfactory evidence to the superinten- 
dent of public instruction that he or she has completed all 
course work requirements relevant to the required master's 
degree and has satisfactorily completed a comprehensive 
examination required in such master's degree program: Pro- 
vided, That if any candidate has been awarded a master's 
degree without a comprehensive examination, the candidate, 
as a condition for certification, shall successfully complete 
the Praxis II exam in the appropriate role. 

(1) School nurse. 


(a) Initial. 
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(i) The candidate shall hold a valid license as a registered 
nurse (RN) in Washington state. 

(ii) The candidate shall hold a baccalaureate degree or 
higher in nursing from a program accredited by the National 
League for Nursing Accrediting Commission or the Commis- 
sion on Collegiate Nursing Education. 

(iii) The candidate shall successfully complete thirty 
clock hours or three quarter hours (two semester hours) of 
course work approved by the professional educator standards 
board which will include the following course outcomes in 
which candidates will: 

(A) Demonstrate an understanding of school and special 
education law; 

(B) Understand and demonstrate knowledge of working 
within the culture of the schools, creating an environment 
that fosters safety, health, and learning for the students; 

(C) Demonstrate knowledge of appropriate resources in 
the school setting; 

(D) Demonstrate knowledge of collaboration with team 
members which may include parents, teachers, administra- 
tors, and others to support learning outcomes for all students; 

(E) Demonstrate knowledge of how to support the out- 
comes for all students through strategies such as scientifically 
based practices, collaborative teaming, and ethical decision 
making; 

(F) Use national, state, and local policies, as well as pro- 
fessional standards, to support decision making in educa- 
tional settings and inform professional growth planning; 

(G) Demonstrate an understanding of the use of human, 
community, and technological resources. Provided, that an 
individual who meets all other requirements but who has not 
completed the required course work shall be issued a tempo- 
rary permit valid for one hundred eighty calendar days which 
will allow the individual to practice in the role. The candidate 
shall verify to OSPI the completion of the required course 
work during the one hundred eighty-day period. 

(b) Continuing. 

(i) The candidate shall have completed the requirements 
for the initial certificate as a school nurse and have completed 
forty-five quarter hours (thirty semester hours) of postbacca- 
laureate course work in education, nursing, or other health 
sciences. 

(ii) The candidate shall provide documentation of one 
hundred eighty days of full-time equivalent or more employ- 
ment in the respective role with an authorized employer— 
i.e., school district, educational service district, state agency, 
college or university, private school, or private school sys- 
tem—and at least thirty days of such employment with the 
same employer. 

(2) School occupational therapist. 

(a) Initial. 

(i) The candidate shall hold a valid license as an occupa- 
tional therapist in Washington state. 

(i1) The candidate shall hold a baccalaureate (or higher) 
degree from an American Occupational Therapy Association 
approved program in occupational therapy. 

(iii) The candidate shall successfully complete thirty 
clock hours or three quarter hours (two semester hours) of 
course work approved by the professional educator standards 
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board which will include the following course outcomes in 
which candidates will: 

(A) Demonstrate an understanding of school and special 
education law; 

(B) Understand and demonstrate knowledge of working 
within the culture of the schools, creating an environment 
that fosters safety, health, and learning for the students; 

(C) Demonstrate knowledge of appropriate resources in 
the school setting; 

(D) Demonstrate knowledge of collaboration with team 
members which may include parents, teachers, administra- 
tors, and others to support learning outcomes for all students; 

(E) Demonstrate knowledge of how to support the out- 
comes for all students through strategies such as scientifically 
based practices, collaborative teaming, and ethical decision 
making; 

(F) Use national, state, and local policies, as well as pro- 
fessional standards, to support decision making in educa- 
tional settings and inform professional growth planning; 

(G) Demonstrate an understanding of the use of human, 
community, and technological resources. Provided, that an 
individual who meets all other requirements but who has not 
completed the required course work shall be issued a tempo- 
rary permit valid for one hundred eighty calendar days which 
will allow the individual to practice in the role. The candidate 
shall verify to OSPI the completion of the required course 
work during the one hundred eighty-day period. 

(b) Continuing. 

(i) The candidate shall have completed the requirements 
for the initial certificate as a school occupational therapist 
and have completed at least fifteen quarter hours (ten semes- 
ter hours) of course work beyond the baccalaureate degree in 
occupational therapy, other health sciences or education. 

(ii) The candidate shall provide documentation of one 
hundred eighty days of full-time equivalent or more employ- 
ment in the respective role with an authorized employer— 
i.e., school district, educational service district, state agency, 
college or university, private school, or private school sys- 
tem—and at least thirty days of such employment with the 
same employer. 

(3) School physical therapist. 

(a) Initial. 

(i) The candidate shall hold a valid license as a physical 
therapist in Washington state. 

Gii) The candidate shall hold a baccalaureate (or higher) 
degree from an American Physical Therapy Association 
accredited program in physical therapy. 

(iii) The candidate shall successfully complete thirty 
clock hours or three quarter hours (two semester hours) of 
course work approved by the professional educator standards 
board which will include the following course outcomes in 
which candidates will: 

(A) Demonstrate an understanding of school and special 
education law; 

(B) Understand and demonstrate knowledge of working 
within the culture of the schools, creating an environment 
that fosters safety, health, and learning for the students; 

(C) Demonstrate knowledge of appropriate resources in 
the school setting; 
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(D) Demonstrate knowledge of collaboration with team 
members which may include parents, teachers, administra- 
tors, and others to support learning outcomes for all students; 

(E) Demonstrate knowledge of how to support the out- 
comes for all students through strategies such as scientifically 
based practices, collaborative teaming, and ethical decision 
making; 

(F) Use national, state, and local policies, as well as pro- 
fessional standards, to support decision making in educa- 
tional settings and inform professional growth planning; 

(G) Demonstrate an understanding of the use of human, 
community, and technological resources. Provided, that an 
individual who meets all other requirements but who has not 
completed the required course work shall be issued a tempo- 
rary permit valid for one hundred eighty calendar days which 
will allow the individual to practice in the role. The candidate 
shall verify to OSPI the completion of the required course 
work during the one hundred eighty-day period. 

(b) Continuing. 

(i) The candidate shall have completed the requirements 
for the initial certificate as a school physical therapist and 
have completed fifteen quarter hours (ten semester hours) of 
course work beyond the baccalaureate degree in physical 
therapy, other health sciences or education. 

(ii) The candidate shall provide documentation of one 
hundred eighty days of full-time equivalent or more employ- 
ment in the respective role with an authorized employer— 
i.e., school district, educational service district, state agency, 
college or university, private school, or private school sys- 
tem—and at least thirty days of such employment with the 
same employer. 

(4) School speech-language pathologist or audiologist. 

(a) Initial. 

(i) The candidate shall have completed all course work 
(except special project or thesis) for a master's degree from a 
college or university program accredited by the American 
Speech and Hearing Association (ASHA) with a major in 
speech pathology or audiology. Such program shall include 
satisfactory completion of a written comprehensive examina- 
tion: Provided, That if any candidate has not completed a 
written comprehensive examination, the candidate may pres- 
ent verification from ASHA of a passing score on the 
National Teacher's Examination in speech pathology or audi- 
ology as a condition for certification. 

(ii) The candidate shall successfully complete thirty 
clock hours or three quarter hours (two semester hours) of 
course work approved by the professional educator standards 
board which will include the following outcomes in which 
candidates will: 

(A) Demonstrate an understanding of school and special 
education law; 

(B) Understand and demonstrate knowledge of working 
within the culture of the schools, creating an environment 
that fosters safety, health, and learning for the students; 

(C) Demonstrate knowledge of appropriate resources in 
the school setting; 

(D) Demonstrate knowledge of collaboration with team 
members which may include parents, teachers, administra- 
tors, and others to support learning outcomes for all students; 
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(E) Demonstrate knowledge of how to support the out- 
comes for all students through strategies such as scientifically 
based practices, collaborative teaming, and ethical decision 
making; 

(F) Use national, state, and local policies, as well as pro- 
fessional standards, to support decision making in educa- 
tional settings and inform professional growth planning; 

(G) Demonstrate an understanding of the use of human, 
community, and technological resources. Provided, that an 
individual who meets all other requirements but who has not 
completed the required course work shall be issued a tempo- 
rary permit valid for one hundred eighty calendar days which 
will allow the individual to practice in the role. The candidate 
shall verify to OSPI the completion of the required course 
work during the one hundred eighty-day period. 

(b) Continuing. 

(i) The candidate shall hold a master's degree with a 
major in speech pathology or audiology. 

(ii) The candidate shall provide documentation of one 
hundred eighty days of full-time equivalent or more employ- 
ment in the respective role with an authorized employer— 
i.e., school district, educational service district, state agency, 
college or university, private school, or private school sys- 
tem—and at least thirty days of such employment with the 
same employer. 

(5) School social worker. 

(a) Initial. 

(i) The candidate shall hold an MSW from a regionally 
accredited institution of higher learning. 

(ii) The candidate shall successfully complete thirty 
clock hours or three quarter hours (two semester hours) of 
course work approved by the professional educator standards 
board which will include the following outcomes in which 
candidates will: 

(A) Demonstrate an understanding of school and special 
education law; 

(B) Understand and demonstrate knowledge of working 
within the culture of the schools, creating an environment 
that fosters safety, health, and learning for the students; 

(C) Demonstrate knowledge of appropriate resources in 
the school setting; 

(D) Demonstrate knowledge of collaboration with team 
members which may include parents, teachers, administra- 
tors, and others to support learning outcomes for all students; 

(E) Demonstrate knowledge of how to support the out- 
comes for all students through strategies such as scientifically 
based practices, collaborative teaming, and ethical decision 
making; 

(F) Use national, state, and local policies, as well as pro- 
fessional standards, to support decision making in educa- 
tional settings and inform professional growth planning; 

(G) Demonstrate an understanding of the use of human, 
community, and technological resources. Provided, that an 
individual who meets all other requirements but who has not 
completed the required course work shall be issued a tempo- 
rary permit valid for one hundred eighty calendar days which 
will allow the individual to practice in the role. The candidate 
shall verify to OSPI the completion of the required course 
work during the one hundred eighty-day period. 
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((Gt#)}-Fhe-eandidate- shall _have-a_passing _seoreon_the 
Praxis Hsehoolsecialwerker examination: )) 

(b) Continuing. 

(i) The candidate shall have completed the requirements 
for the initial certificate as a school social worker and have 
completed an annual professional growth plan or fifteen 
quarter hours or one hundred fifty clock hours specific to the 
role of the school social worker. 


(ii) The candidate shall provide documentation of one 
hundred eighty days of full-time equivalent or more employ- 
ment in the respective role with an authorized employer— 
i.e., school district, educational service district, state agency, 
college or university, private school, or private school sys- 
tem—and at least thirty days of such employment with the 
same employer. 


(6) Beginning with continuing certificates first issued 
after July 1, 2015, continuing certificates for school nurses 
and school social workers include a requirement for suicide 
prevention training per RCW _28A.410.226 and again every 
five years after receiving the continuing certificate. 


AMENDATORY SECTION (Amending WSR 13-16-081, 
filed 8/6/13, effective 9/6/13) 


WAC 181-79A-251 Residency and professional certi- 
fication. Renewal and reinstatement. 


(1) Residency certificate. Residency certificates shall be 
renewed under one of the following options: 


(a) Teachers. 


(i) Individuals who hold, or have held, residency certifi- 
cates have the following options for renewal past the first 
three-year certificate: 


(A) Candidates who have attempted and failed the pro- 
fessional certificate assessment are eligible for a two-year 
renewal; 


(B) Candidates who have not been employed or 
employed less than full-time as a teacher during the dated, 
three-year residency certificate may receive a two-year 
renewal by submitting an affidavit to the certification office 
confirming that they will register and submit a uniform 
assessment portfolio or may permit their certificate to lapse 
until such time they register for the professional certificate 
assessment; 


(C) Candidates whose three-year residency certificate 
has lapsed may receive a two-year renewal by submitting an 
affidavit to the certification office confirming that they will 
register and submit a uniform assessment portfolio for the 
professional certificate assessment; 


(D) Individuals who complete a National Board Certifi- 
cation assessment but do not earn National Board Certifica- 
tion, may use that completed assessment to renew the resi- 
dency certificate for two years. 


(ii) A residency certificate expires after the first renewal 
if the candidate has not registered for and submitted a portfo- 
lio assessment prior to June 30th of the expiration year, to 
achieve the professional certificate, provided: When the first 
two-year renewal on residency certificates expires, teachers 
have two renewal options: 
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(A) Teachers who were employed but failed the profes- 
sional certification assessment, may receive a second two- 
year renewal; 

(B) Teachers who were unemployed or employed less 
than full-time during the first two-year renewal may permit 
their certificate to lapse and receive a second two-year 
renewal by submitting an affidavit to the certification office 
confirming that they will register and submit a uniform 
assessment portfolio for the professional certification assess- 
ment. 

(C) An individual who completes a National Board Cer- 
tification assessment but does not earn National Board Certi- 
fication, may use that completed assessment to renew the res- 
idency certificate for two years in lieu of submitting an affi- 
davit to the certification office confirming that they will 
register and submit the Washington uniform assessment port- 
folio as per this section, WAC 181-79A-251. 

(iii) Teachers who hold expired residency certificates 
may be reinstated by having a district request, under WAC 
181-79A-231, a transitional certification not less than five 
years following the final residency expiration: Provided, That 
the teacher registers and passes the professional certification 
assessment within two years. 

(iv) Teachers that hold a dated residency certificate prior 
to September 2011 that have expiration dates past September 
2011 are subject to the same renewal options as described in 
(a)(ii) and (iii) of this subsection. 

(b) Principals/program administrators may renew their 
residency certificate in one of the following ways: 

(i) Individuals who hold, or have held, a residency certif- 
icate and who qualify for enrollment in a professional certifi- 
cate program pursuant to WAC 181-78A-535 (2)(a) may 
have the certificate renewed for one additional two-year 
period upon verification by the professional certificate pro- 
gram administrator that the candidate is enrolled in a state 
approved professional certificate program. 

(ii) Individuals who hold, or have held, residency certif- 
icates who are not in the role of principal or program admin- 
istrator may have their residency certificates renewed for an 
additional five-year period by the completion of fifteen quar- 
ter credits (ten semester credits) of college credit course work 
from a regionally accredited institution of higher education or 
completion of one hundred fifty continuing education credit 
hours, directly related to the current performance-based lead- 
ership standards as defined in WAC 181-78A-270 (2)(b) 
from a regionally accredited institution of higher education 
taken since the issuance of the residency certificate. 

(c) School counselors and school psychologists may 
renew their residency certificate in one of the following 
ways: 

(i) Individuals who hold a residency certificate and who 
qualify for enrollment in a professional certificate program 
pursuant to WAC 181-78A-535(3) may have the certificate 
renewed for one additional two-year period upon verification 
by the professional certificate program administrator that the 
candidate is enrolled in a state approved professional certifi- 
cate program. 

(ii) Individuals who hold, or have held, a residency cer- 
tificate who are not in the role of school counselor or school 
psychologist may have their residency certificates renewed 
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for an additional five-year period by the completion of fifteen 
quarter credits (ten semester credits) of college credit course 
work from a regionally accredited institution of higher educa- 
tion or completion of one hundred fifty continuing education 
hours, directly related to the current performance-based stan- 
dards as defined in WAC 181-78A-270 (5), (7), or (9) from a 
regionally accredited institution of higher education taken 
since the issuance of the residency certificate. 

(iii) An individual school psychologist((s+#the-preeess 
efebtaining)) who is applying for the National Certificate for 
School Psychologist (NCSP) may apply for a one-time two- 
year renewal with verification of NCSP submission. 

(iv) An individual school counselor who completes a 
national board certification from the National Board of Pro- 
fessional Teaching Standards (NBPTS) assessment but does 
not earn national board certification may use that completed 
assessment to renew the residency certificate one-time for 
two years. 

(v) School psychologists with residency certificates 
dated to expire June 30, 2013, 2014, or 2015 may apply until 
June 30, 2016, for a one-time two-year extension. 

(2) Professional certificate. 

(a) Teachers. 

(i) A valid professional certificate may be renewed for 
additional five-year periods by the completion of one hun- 
dred fifty continuing education credit hours as defined in 
chapter 181-85 WAC or by completing the professional 
growth plan as defined in WAC 181-79A-030. Individuals 
who complete the requirements of the annual professional 
growth plan to renew their professional certificate shall 
receive the equivalent of thirty hours of continuing education 
credit hours: Provided, that professional certificates issued 
under rules prior to September 1, 2014, retain the option of 
clock hours or professional growth plans for renewal. Begin- 
ning September 1, 2014, four professional growth plans 
developed annually during the period in which the certificate 
is valid in collaboration with the professional growth team as 
defined in WAC 181-79A-030 are required for renewal. The 
professional growth plans must document formalized learn- 
ing opportunities and professional development activities 
that relate to the standards and "career level" benchmarks 
defined in WAC 181-79A-207. Individuals may apply their 
focused evaluation professional growth activities of the eval- 
uation system toward the professional growth plan for certif- 
icate renewal. Individuals who complete the requirements of 
the annual professional growth plan to renew their profes- 
sional certificate shall receive the equivalent of thirty hours 
of continuing education credit hours. An expired professional 
certificate issued under rules in effect prior to September 1, 
2014, may be renewed for an additional five-year period by 
presenting evidence to the superintendent of public instruc- 
tion of completing the continuing education credit hour 
requirement within the five years prior to the date of the 
renewal application. All continuing education credit hours 
shall relate to either (a)(i)(A) or (B) of this subsection: Pro- 
vided, That both categories (a)(i)(A) and (B) of this subsec- 
tion must be represented in the one hundred fifty continuing 
education credit hours required for renewal: 

(A) One or more of the following three standards: 

(I) Effective instruction. 
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(ID) Professional contributions. 

(IH) Professional development. 

(B) One of the salary criteria specified in WAC 392-121- 
262. 

(ii) Beginning September 1, 2014, continuing education 
or professional growth plans for teachers at the elementary 
and secondary levels in STEM-related subjects must include 
a specific focus on the integration of science, mathematics, 
technology, and engineering instruction as per RCW 
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sional growth plan for certificate renewal. Individuals who 
complete the requirements of the annual professional growth 
plan to renew their professional certificate shall receive the 
equivalent of thirty hours of continuing education credit 
hours. 

(B) Documented evidence of results of the professional 
growth plan on student learning. 

(C) As per RCW 28A.405.278 beginning September 1, 
2016, all professional administrator certificates must com- 


28A.410.2212. This requirement is for all professional 
teacher certificate holders regardless of date of issuance of 


plete continuing education on the revised teacher and princi- 
pal evaluation systems under RCW 28A.405.100 as a 


the first professional certificate. 

(iii) Individuals not in the role as a teacher in a public 
school or approved private school holding a professional 
teaching certificate may have their professional certificate 
renewed for a five-year period by the completion of: 

(A) Fifteen quarter credits (ten semester credits) of col- 
lege credit course work directly related to the current perfor- 
mance-based leadership standards as defined in WAC 181- 
78A-540; or 

(B) One hundred fifty continuing education credit hours 
as defined in chapter 181-85 WAC since the certificate was 
issued and which relate to the current performance-based 
standards as defined in WAC 181-79A-207; or 

(C) Beginning September 1, 2014, four professional 
growth plans developed annually during the period in which 
the certificate is valid in collaboration with the professional 
growth team as defined in WAC 181-79A-030 are required 
for renewal. The professional growth plans must document 
formalized learning opportunities and professional develop- 
ment activities that relate to the standards and "career level" 
benchmarks defined in WAC 181-79A-207. Individuals may 
apply their focused evaluation professional growth activities 
of the evaluation system toward the professional growth plan 
for certificate renewal. Individuals who complete the require- 
ments of the annual professional growth plan to renew their 
professional certificate shall receive the equivalent of thirty 
hours of continuing education credit hours; or 

(D) Teachers addressed in this section are also subject to 
(a)(ii) of this subsection. 

((G#4)) (iv) Provided, That a professional certificate may 
be renewed based on the possession of a valid teaching certif- 
icate issued by the National Board for Professional Teaching 
Standards at the time of application for the renewal of the 
professional certificate. Such renewal shall be valid for five 
years or until the expiration of the National Board Certificate, 
whichever is greater. 

(b) Principals/program administrators. 

(i) A professional certificate may be renewed for addi- 
tional five-year periods for individuals in the role as a princi- 
pal, assistant principal or program administrator in a public 
school or approved private school by: 

(A) Completion of four professional growth plans devel- 
oped annually since the certificate was issued in collabora- 
tion with a minimum of three certificated colleagues that doc- 
uments formalized learning opportunities and professional 
development activities that relate to the six standards and 
"career level" benchmarks defined in WAC 181-78A-540(1). 
Individuals may apply their focused evaluation professional 
growth activities of the evaluation system toward the profes- 
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requirement for renewal of professional administrator certifi- 
cates including requiring knowledge and competencies in 
teacher and principal evaluation systems as an aspect of pro- 
fessional growth plans (PGPs) used for certificate renewal. 

(ii) Individuals not in the role as a principal, assistant 
principal, or program administrator in a public school or 
approved private school may have their professional certifi- 
cate renewed for a five-year period by the completion of: 

(A) Fifteen quarter credits (ten semester credits) of col- 
lege credit course work directly related to the current perfor- 
mance-based leadership standards as defined in WAC 181- 
78A-540(1) from a regionally accredited institution of higher 
education taken since the issuance of the professional certifi- 
cate; or 

(B) Completion of one hundred fifty continuing educa- 
tion credit hours as defined in chapter 181-85 WAC since the 
certificate was issued and which relate to the current perfor- 
mance-based standards as defined in WAC 181-78A-540(1); 
or 


(C) Completion of four professional growth plans devel- 
oped annually since the certificate was issued in collabora- 
tion with the professional growth team as defined in WAC 
181-79A-030 that documents formalized learning opportuni- 
ties and professional development activities that relate to the 
standards and "career level" benchmarks defined in WAC 
181-78A-540(2). Individuals may apply their focused evalu- 
ation professional growth activities of the evaluation system 
toward the professional growth plan for certificate renewal. 
Individuals who complete the requirements of the annual pro- 
fessional growth plan to renew their professional certificate 
shall receive the equivalent of thirty hours of continuing edu- 
cation credit hours; or 

(D) Principals, assistant principals, or program adminis- 
trators addressed in this section are also subject to subsection 
(b)(i)(C) of this section. 

(c) School counselors and school psychologists. 

(i) For certificates issued under rules in effect prior to 
September 1, 2014, a valid professional certificate may be 
renewed for additional five-year periods by: 

(A) Completion of one hundred fifty continuing educa- 
tion credit hours as defined in chapter 181-85 WAC since the 
certificate was issued and which relate to the current perfor- 
mance-based standards as defined in WAC 181-78A-270 (5), 
(7), or (9); or 

(B) Completion of four professional growth plans that 
are developed annually since the certificate was issued in col- 
laboration with a minimum of three certificated colleagues or 
supervisor, and that documents formalized learning opportu- 
nities and professional development activities that relate to 
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the standards and career level benchmarks defined in WAC 
181-78A-540(2). Individuals who complete the requirements 
of the annual professional growth plan to renew their profes- 
sional certificate shall receive the equivalent of thirty hours 
of continuing education credit hours; or 

(C) An expired professional certificate issued under 
tules in effect prior to September 1, 2014, may be renewed 
for an additional five-year period by presenting evidence to 
the superintendent of public instruction of completing the 
continuing education credit hour requirement within the five 
years prior to the date of the renewal application. 

(ii) Beginning September 1, 2014, a valid professional 
certificate may be renewed for additional five-year periods 
for individuals in the role as a school counselor or school psy- 
chologist in a public school, approved private school, or in a 
state agency which provides educational services to students 
by completion of four professional growth plans developed 
annually since the certificate was issued in collaboration with 
the professional growth team as defined in WAC 181-79A- 
030 that documents formalized learning opportunities and 
professional development activities that relate to the stan- 
dards and "career level" benchmarks defined in WAC 181- 
78A-540(2). Individuals who complete the requirements of 
the annual professional growth plan to renew their profes- 
sional certificate shall receive the equivalent of thirty hours 
of continuing education credit hours. 

(((4))) Gii) Individuals not in the role as a school coun- 
selor or school psychologist in a public school or approved 
private school may have their professional certificate 
renewed for an additional five-year period by: 

((€B))) (A) Completion of fifteen quarter credits (ten 
semester credits) of college credit course work directly 
related to the current performance-based standards as defined 
in WAC 181-78A-540(2) from a regionally accredited insti- 
tution of higher education taken since the issuance of the pro- 
fessional certificate; or 

((€€))) B) Completion of one hundred fifty continuing 
education credit hours as defined in chapter 181-85 WAC 
since the certificate was issued and which relate to the current 
performance-based standards as defined in WAC 181-78A- 
540(2); or 

(ŒÐ) (C) Completion of four annual professional 
growth plans developed since the certificate was issued in 
collaboration with the professional growth team as defined in 
WAC 181-79A-030 that documents formalized learning 
opportunities and professional development activities that 
relate to the standards and "career level" benchmarks defined 
in WAC 181-78A-540(2). Individuals who complete the 
requirements of the annual professional growth plan to renew 
their professional certificate shall receive the equivalent of 
thirty hours of continuing education credit hours; 

(ŒÐ) (D) An expired professional certificate issued 
under rules in effect after September 1, 2014, may be 
renewed for an additional five-year period by presenting evi- 
dence to the superintendent of public instruction of complet- 
ing the continuing education credit hour requirement within 
the five years prior to the date of the renewal application. 

((G#)) (iv) Provided, That a school counselor profes- 
sional certificate may be renewed based on the possession of 
a valid school counselor certificate issued by the National 
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Board for Professional Teaching Standards at the time of 
application for the renewal of the professional certificate. 
Such renewal shall be valid for five years or until the expira- 
tion of the National Board Certificate, whichever is greater; 
or 


(6) (v) Provided, That a school psychologist profes- 
sional certificate may be renewed based on the possession of 
a valid national certified school psychology certificate issued 
by the national association of school psychologists at the time 
of application for the renewal of the professional certificate. 
Such renewal shall be valid for five years or until the expira- 
tion of the national certified school psychology certificate, 
whichever is greater. 


(d) Provided, any educator holding a professional certif- 
icate in (a), (b), or (c) of this subsection, which requires com- 
pletion of four PGPs in five years, may renew the profes- 
sional certificate for one time only by completing one hun- 
dred fifty continuing education credit hours as defined in 
chapter 181-85 WAC, or with completion of fifteen quarter 
credit hours related to job responsibilities, in lieu of comple- 
tion of four professional growth plans as required by 
(a)(ii)(C), (b)(4i)(A), and (c)(ii) of this subsection. Individu- 
als with valid certificates must show completion of the hours 
as described in this section since the professional certificate 
was issued. Individuals with an expired professional certifi- 
cate must complete the hours as described in this section 
within the five years prior to the date of the renewal applica- 
tion. Provided, That this section is no longer in effect after 
June 30, 2020. 


(e) For educators holding multiple certificates in (a), (b), 
or (c) of this subsection, or in chapter 181-85 WAC, a profes- 
sional growth plan for teacher, administrator, or education 
staff associate shall meet the requirement for all certificates 
held by an individual which is affected by this section. 


(f) The one time renewal option of using clock hours or 
credits in lieu of professional growth plans as required 
applies to any/all professional certificates an educator may 
hold, and is only available to the individual one time. This 
section is no longer in effect after June 30, 2020. 

(g) After July 1, 2015, professional certificates for 
school counselors or psychologists, in addition to the require- 
ments in this chapter, must attend training in suicide preven- 
tion as per RCW 28A.410.226 for renewal of their certificate. 


WSR 14-05-053 
EXPEDITED RULES 
DEPARTMENT OF REVENUE 
[Filed February 14, 2014, 1:36 p.m.] 


Title of Rule and Other Identifying Information: WAC 
458-20-15503 Digital products, this rule discusses the taxa- 
tion of digital products including exclusions, exemptions, and 
sourcing. The additions for this CR-105 solely address the 
exemption for purchases of standard financial information by 
qualifying international investment management companies. 
This exemption became effective October 1, 2013. 
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NOTICE 

THIS RULE IS BEING PROPOSED UNDER AN 
EXPEDITED RULE-MAKING PROCESS THAT WILL 
ELIMINATE THE NEED FOR THE AGENCY TO HOLD 
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS 
ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT 
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF 
THE EXPEDITED RULE-MAKING PROCESS, YOU 
MUST EXPRESS YOUR OBJECTIONS IN WRITING 
AND THEY MUST BE SENT TO Caleb Allen, Department 
of Revenue, P.O. Box 47453, Olympia, WA 98504-7453, e- 
mail CalebA@Dor.wa.gov, AND RECEIVED BY April 21, 
2014. 

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: The department 
proposes to amend WAC 458-20-15503 to recognize the pro- 
visions of ESSB 5882, Part VII (chapter 13, Laws of 2013 
2nd sp. sess.). This legislation established an exemption from 
retail sales tax and use tax for purchases of standard financial 
information by qualifying international investment manage- 
ment companies. 

Copies of draft rules are available for viewing and print- 
ing on our web site at Rules Agenda. 

Reasons Supporting Proposal: To recognize 2013 legis- 
lation. 

Statutory Authority for Adoption: RCW 82.01.060. 

Statute Being Implemented: RCW 82.08.207 and 82.12.- 
207. 

Rule is not necessitated by federal law, federal or state 
court decision. 

Name of Proponent: Department of revenue, govern- 
mental. 

Name of Agency Personnel Responsible for Drafting: 
Caleb Allen, 1025 Union Avenue S.E., Suite #544, Olympia, 
WA, (360) 534-1572; Implementation: Dylan Waits, 1025 
Union Avenue S.E., Suite #544, Olympia, WA, (360) 534- 
1583; and Enforcement: Alan R. Lynn, 1025 Union Avenue 
S.E., Suite #544, Olympia, WA, (360) 534-1599. 


February 14, 2014 
Dylan Waits 
Rules Coordinator 


AMENDATORY SECTION (Amending WSR 13-06-015, 
filed 2/25/13, effective 3/28/13) 


WAC 458-20-15503 Digital products. This rule pro- 
vides a structured approach for determining tax liability for 
digital products and digital codes. For purposes of this rule, a 
digital product includes digital goods or digital automated 
services, which are described in detail below. The sale or use 
of digital products and digital codes is generally subject to 
retail sales or use tax unless purchased for resale or some 
other exemption applies. 

This rule is organized into six parts. Each part addresses 
a question or topic relevant to the determination of whether a 
person is selling or purchasing a digital product or digital 
code and, if so, what are the tax consequences that follow 
from such activity. In this respect this rule is intended to func- 
tion similar to the decision tree provided in ETA 9003.2010. 
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1. Part 1: Are the products or services transferred elec- 
tronically? If yes, go to Part 2. 

2. Part 2: Does the product or service meet the general 
definitions of digital product or digital code? If yes, go to Part 
3. 

3. Part 3: Are there applicable exclusions from the gen- 
eral definitions of the digital product or digital code? If no, go 
to Part 4. 

4. Part 4: Are the sales of the digital product or digital 
code sourced to Washington? If yes, go to Part 5. 

5. Part 5: Are there applicable retail sales or use tax 
exemptions for the purchase or use of the digital product or 
digital code? If no, the transaction is likely taxable in Wash- 
ington. 

6. Part 6: Miscellaneous provisions. 

Examples included in this rule identify a number of facts 
and then state a general conclusion; they should be used only 
as a general guide. The tax consequences of all situations 
must be determined after a review of all the facts and circum- 
stances. Additionally, each fact pattern in each example is 
self contained (e.g., "stands on its own") unless otherwise 
indicated by reference to another example. Examples con- 
cluding that sales tax applies to the transaction assume that no 
exclusions or exemptions apply, and the sale is sourced to 
Washington. 


Part 1. Are the Products or Services Transferred Elec- 
tronically? 


(101) Introduction. Products or services must be trans- 
ferred electronically in order to be digital products. If a prod- 
uct is transferred by means of a tangible storage media (e.g., 
compact disc, magnetic tape, hard drive, etc.), it is not a dig- 
ital product. Digital codes need not be transferred electroni- 
cally in order to be digital codes, but may be obtained by any 
means, including tangible storage media. 

(102) Transferred electronically. Means the purchaser 
obtains the product by means other than tangible storage 
media. Generally, this means the product is transferred using 
the public internet, a private network, or some combination. 
However, it is not necessary that the product be delivered to 
the purchaser. As long as the purchaser may access the prod- 
uct, it will be considered to have been electronically trans- 
ferred to the purchaser. For example, whether a digital movie 
is downloaded by the user or streamed by the user, it is con- 
sidered to be "transferred electronically." Alternatively, the 
same movie purchased on tangible media (e.g., DVD, etc.) is 
the purchase of tangible personal property and is not consid- 
ered to be either the sale of a digital product or transferred 
electronically. 


Part 2. Does the Product or Service Meet the General 
Definition of Digital Product or Digital Code? 


(201) Introduction. The term "digital product" means 
(1) digital goods and (2) digital automated services. Digital 
products transferred to an end user are generally subject to 
retail sales or use tax regardless of whether the purchaser's 
right of use is permanent, less than permanent (e.g., 24-hour 
period), or the purchaser is obligated to make continued pay- 
ments as a condition of the sale (e.g., "subscriptions"). 
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(202) Digital goods. Means sounds, images, data, facts, 
or information, or any combination thereof, transferred elec- 
tronically, with certain exclusions discussed in Part 3 of this 
tule. The term "digital goods" includes within it the specific 
term "specified digital products" (as required by the Stream- 
line Sales and Use Tax Agreement). The sale of a digital good 
is generally subject to retail sales tax and retailing business 
and occupation (B&O) tax. 

(a) Specified digital products. Means electronically 
transferred digital audio-visual works, digital audio works, 
and digital books. 

(i) Digital audio works. These are products that result 
from the fixation of a series of musical, spoken, or other 
sounds. Digital audio works include ringtones, recorded or 
live music, readings of books or other written materials, 
speeches, and other sound recordings. For example, a music 
file in MP3 format accessed or downloaded through the inter- 
net is a digital audio work. 

(©) (A) A "ringtone" is a digitized sound file that is 
downloaded onto a communication device (e.g., mobile 
phone) and may be used to alert the user to an incoming com- 
munication such as a call or text message. 

((@})) (B) A ringtone does not include "ring-back tones" 
or other digital audio files that are not stored on the pur- 
chaser's communication device. In other words a ring-back 
tone is not a "specified digital product." A ring-back tone 
may be a digital automated service or a digital good depend- 
ing on the facts. See analysis for digital automated services in 
subsection (203) of this section. 

(ii) Digital audio visual works. These products are a 
series of related images which, when shown in succession, 
impart an impression of motion, together with accompanying 
sounds, if any. Digital audio visual works include movies, 
music videos, videos of live events, and news and entertain- 
ment programs. For example, a movie downloaded or 
accessed via the internet is a digital audio visual work. 

(iii) Digital books. These are books in a digital format 
that are generally recognized in the ordinary and usual sense 
as books. A digital book does not include periodicals, maga- 
zines, newspapers, chat rooms, or weblogs. For example, a 
cookbook in a PDF format downloaded or accessed through 
the internet is a digital book. 

(b) Other digital goods. The following list illustrates the 
types of products that are also digital goods in addition to the 
subclass of "specified digital products" discussed above. This 
list is merely illustrative and not exhaustive: 

(6 G) A digital schematic of a lawnmower engine 
transferred electronically. 

((@))) Gi) A digital car history report transferred elec- 
tronically. 

(6) Gi) A digital picture transferred electronically. 

((€4})) Civ) Digital periodicals or magazines transferred 
electronically. 

(6) (v) A digital presentation that includes still photos 
and accompanying audio content transferred electronically. 

(c) Digital goods prior to July 26, 2009. The mere 
accessing or streaming of a digital good was not a retail sale 
before July 26, 2009. Instead, accessing or streaming a digital 
good was subject to the service and other activities B&O tax. 
The sale of a digital good to a customer who downloaded the 
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digital good was a retail sale. See Part 6, subsection (604) of 
this section for a discussion of tax amnesty for past periods. 

(203) Digital automated services. Means services 
transferred electronically that use one or more software appli- 
cations. The sale of a digital automated service is generally 
subject to retail sales tax and retailing B&O tax. 

(a) Digital automated services may include. One or 
more software applications either prewritten or custom, as 
well as components that are similar to stand-alone digital 
goods. For example, an online information service may con- 
tain data, facts, or information the use of which is facilitated 
by one or more software applications that provide search 
capabilities and other functionality. Thus, digital automated 
services will include software and may include elements sim- 
ilar to stand alone digital goods, which operate together in an 
integrated fashion to provide an electronically transferred 
service. 

Example 1. BFC provides an online service that facili- 
tates apartment building management. The online service 
lists and advertises apartment vacancies, screens applicants, 
routes maintenance requests, and accepts and processes 
rental payments. In this example the software based service 
facilitates and automates various administrative functions 
and coordinates third-party services for apartment renting. 
The service is a digital automated service the sale of which is 
generally subject to retail sales tax and retailing B&O tax. 

Example 2. QPR provides a service that uses one or 
more software applications to "crawl the internet" in order to 
identify, gather, and categorize digital information according 
to specified criteria. In this example software facilitates the 
gathering, identifying and categorizing of information 
acquired from the internet. The service is a digital automated 
service the sale of which is generally subject to retail sales tax 
and retailing B&O tax. 

(i) Distinguishing a digital good from digital auto- 
mated services. A digital good is not a service involving one 
or more software applications. A digital good consists solely 
of images, sounds, data, facts, information or any combina- 
tion thereof. Clear examples of digital goods are digital 
books, digital music, digital video files, and raw data. 

Example 3. XYZ provides an online service that uses 
one or more software applications to facilitate the use of news 
and information with features such as: Research history, nat- 
ural and boolean searching, industry chat forums, chart cre- 
ation, document and word flagging, and information organiz- 
ing folders. In this example software features facilitate the 
search of the news or information. XYZ's service is a digital 
automated service the sale of which is subject to retail sales 
tax and retailing B&O tax. 

Example 4. Company sells digital music files (i.e., digi- 
tal goods) on its web site. In order to locate specific digital 
music files customers may use a free software based search 
function that is integrated into Company's web site. Custom- 
ers may also find the digital music file they are seeking by 
clicking on a series of links to get to the desired music file. 
Company's software based search function associated with 
the sale of the digital music file does not transform the sale of 
the digital music file into a digital automated service. Com- 
pany is selling a digital good (i.e., music file) subject to retail 
sales tax and retailing B&O tax. 
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(ii) Distinguishing remote access prewritten software 
from digital automated services. Remote access prewritten 
software (defined in RCW 82.04.050 (6)(b)) is solely pre- 
written software that is made remotely accessible from the 
vendor's server or other third-party server for a customer. To 
the extent that components similar to digital goods and/or 
additional services are supplied with the prewritten software 
the sale may be the sale of a digital automated service (see 
also Part 3, subsection (303)(h) of this section). 

Example 5. CFC provides an online gaming service that 
allows subscribers to play a game with other subscribers in a 
real time multiplayer environment using software accessed 
via the internet. In this example the gaming software is com- 
bined with additional capabilities that enable a real time mul- 
tiplayer environment that is not otherwise available. The ser- 
vice is a digital automated service, the sale of which is gener- 
ally subject to retail sales tax and retailing B&O tax. 

Example 6. Company sells prewritten word processing 
software that is accessed by customers but hosted on Com- 
pany's computers. The software includes access to clip-art 
image files that can be inserted into documents created with 
the remotely accessed prewritten word processing software. 
Company is selling remote access prewritten software and 
not a digital automated service or digital goods. The clip art 
made available with the software does not transform the 
remotely accessed prewritten software into a digital auto- 
mated service or a digital good. Company is selling remote 
access prewritten software subject to retail sales tax and 
retailing B&O tax. 

(b) Digital automated service prior to July 26, 2009. 
The sale of a digital automated service to consumers was not 
a retail sale before July 26, 2009. Generally, income earned 
from such sales was subject to B&O tax under the service and 
other activities classification. 

(204) Digital codes. These are codes that provide a pur- 
chaser with the right to obtain one or more digital products, if 
all of the digital products to be obtained through the use of the 
code have the same retail sales and use tax treatment. A digi- 
tal code may be obtained by any means, including e-mail or 
by tangible media regardless of its designation as song code, 
video code, book code, or some other term. For example, a 
digital code includes the sale of an alphanumeric code that, 
when entered online at a web site, provides the customer with 
a digital music file for download. 

(a) Products with mixed tax treatment. Codes that pro- 
vide the right to obtain one or more products that do not have 
the same retail sales and use tax treatment are not digital 
codes. 

(b) Codes that represent a stored monetary value, 
redeemable cards, gift cards, or gift certificates. Codes 
that represent a stored monetary value that is deducted from a 
total as it is used by the purchaser or that represent a redeem- 
able card, gift card, or gift certificate that entitles the holder 
to select digital products of an indicated cash value, are not 
digital codes. 

Example 7. Calvin purchases a code at his local grocery 
store for use on Joe Seller's (JS) web site. At check out, Cal- 
vin tells the grocery store clerk to put $25.00 in value on the 
plastic card containing the code. Calvin then goes to JS's web 
site and inputs the code from the card. The $25.00 value of 
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the card is stored in Calvin's "account" and can be used on 
any purchase by Calvin from JS's web site. Calvin then pur- 
chases five digital songs for $5.00 from JS. At check-out 
from JS's web site, $5.00 is deducted from Calvin's account 
to pay for the songs. When the transaction is complete, Cal- 
vin has a $20.00 balance remaining in his account on JS's web 
site. Because the code represents a stored monetary value it is 
not a digital code and the sale of the code is not subject to 
retail sales tax or retailing B&O tax. 


Part 3. Are There Applicable Exclusions from the Gen- 
eral Definitions of Digital Product and Digital Code? 


(301) Introduction. For certain products or services 
transferred electronically that otherwise meet the definition 
of digital good or digital automated service (as discussed in 
Part 2) there may be a specific exclusion from the applicable 
definition. If an exclusion applies, then the product or service 
will generally not be considered a digital good or digital auto- 
mated service for retail sales and use tax purposes. For exam- 
ple, a service that is transferred electronically and that uses 
one or more software applications will generally be subject to 
retail sales tax as a digital automated service. However, if the 
service is an advertising service, then an exclusion applies, 
and the service will not be a digital automated service subject 
to retail sales tax; however, the service may still be subject to 
B&O tax. An excluded service may also still be subject to 
retail sales tax under certain circumstances. For example, 
telecommunications services are excluded from the defini- 
tion of digital automated services, but remain subject to retail 
sales tax under their own separate definition of retail sale. 

(302) Exclusions from the definition of digital good 
are: 

(a) Telecommunications and ancillary services as 
defined in RCW 82.04.065. These services may be used to 
distribute digital goods, digital automated services, and digi- 
tal codes, but are not themselves any of these products. 

(b) Computer software as defined in RCW 82.04.215 
and WAC 458-20-15502. These are coded instructions 
designed to cause a computer or automatic data processing 
equipment to perform a task. 

(c) The internet and internet access as defined in RCW 
82.04.297. 


(d) Professional or personal services represented in 
electronic form are not a digital good. This exclusion applies 
where the service primarily involves the application of 
human effort by the service provider, and the human effort 
originated after the customer requested the service. For 
example, an electronic engineering report created at the cus- 
tomer's request that reflects an engineer's professional analy- 
sis, calculations, and judgment, which is sent to the customer 
electronically, is considered evidence of a professional ser- 
vice and not a digital good. 

((@)) Photography. This exclusion for professional or 
personal services does not apply to photographers in respect 
to amounts received for the taking of digital photographs that 
are transferred electronically to the end user/customer as 
defined in RCW 82.04.190(11). See Example 39 for an 
example of a nonend user transaction involving photography 
that is subject to royalties B&O tax. 
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(e) Exclusions listed directly below for digital auto- 
mated services are also exclusions from the definition of 
digital good. 

(303) Exclusions from the definition of digital auto- 
mated service are: 


(a) Services that require primarily human effort by 
the seller and the human effort originated after the customer 
requested the service. In this context, "primarily" means 
greater than fifty percent of the effort to perform the service 
involved human labor. To determine whether the fifty percent 
or greater threshold is satisfied, the average of the time and 
cost factors is considered. The time factor is determined by 
dividing the time spent to perform the human effort portion 
for customers by the total time spent performing the service. 
The cost factor is determined by dividing the direct costs 
incurred to perform the human effort portion for customers 
by the total direct costs incurred to perform the service. 
Direct costs of the human effort component include salaries, 
employee benefits and similar direct costs. Direct costs of the 
automated component include the cost of software, comput- 
ers, hosting services and other similar direct costs. If the aver- 
age of the time and cost factors is greater than fifty percent 
then the service requires primarily human effort and is not a 
digital automated service in which case the service will gen- 
erally be subject to service and other activities B&O tax. 


Example 8. RepuCo.com performs a reputation moni- 
toring service on the internet for its clients. The service uti- 
lizes software and other technology that searches the internet 
for web sites that allow posting of information that may be 
harmful to RepuCo.com's client's reputation ("the automated 
component"). If the automated component finds a web site 
that is posting erroneous or harmful information about one of 
RepuCo.com's clients, then a RepuCo.com employee will 
contact the owner of the web site by phone or e-mail and 
work with the owner and the client to resolve the matter to the 
satisfaction of the client ("the human effort component"). If 
the human effort time factor is 20% and the human effort 
direct cost factor is 60%, then the average of the two factors 
is 40% (80%/2 = 40%). Accordingly, the service is per- 
formed using 40% human effort which is less than 50% and 
therefore the service does not require primarily human effort 
and is subject to retail sales tax as a digital automated service. 


Alternative methods. If the time and cost factors in this 
tule do not fairly represent the extent to which the service is 
performed using primarily human effort, the taxpayer may 
ask in writing for, or the department may require, the employ- 
ment of another reasonable method to equitably determine 
whether the service is performed using primarily human 
effort. 


(b) Loaning or transferring money or the purchase, 
sale, or transfer of financial instruments. For purposes of 
this section, "financial instruments" include cash, accounts 
receivable and payable, loans and notes receivable and pay- 
able, debt securities, equity securities, as well as derivative 
contracts such as forward contracts, swap contracts, and 
options. For example, the electronic transfer of money from a 
savings account to a checking account, whether done for the 
customer by a bank teller or by an ATM machine, is excluded 
from the definition of digital automated service. 


WSR 14-05-053 


(c) Dispensing cash or other physical items from a 
machine. Includes an ATM that dispenses cash to users. 

(d) Payment processing services, including services 
such as electronic credit card processing activities conducted 
online or in physical retail stores via electronic transmission. 

(e) Parimutuel wagering and handicapping contests 
as authorized by chapter 67.16 RCW. 

(f) Telecommunications services and ancillary ser- 
vices as those terms are defined in RCW 82.04.065. For addi- 
tional information, refer to the discussion above concerning 
the comparable exclusion from the definition of digital goods 
(see Part 3, subsection (302)(a) of this section). 

(g) The internet and internet access as those terms are 
defined in RCW 82.04.297. 

(h) Remote access prewritten software. Remote access 
prewritten software (defined in RCW 82.04.050 (6)(b)) pro- 
vided on a standalone basis is excluded from the definition of 
digital automated service. However, software that is used in 
connection with a service that is transferred electronically 
would generally be included in the definition of a digital 
automated service. 

Example 9. Company sells prewritten gaming software 
that is identical in all substantive respects to the same soft- 
ware available in stores for individual use and installation on 
home computers except that it is hosted on Company's serv- 
ers and accessed by customers. Company's sales to consum- 
ers would be treated as a sale of remote access prewritten 
software and therefore is excluded from the definition of dig- 
ital automated services and generally subject to retail sales 
tax and retailing B&O tax. 

Example 10. Same facts as Example 9 except that Com- 
pany uses the remote access prewritten software to provide a 
monthly subscription service that provides a real item multi- 
player environment. Company is selling a digital automated 
service. In this case the customers are not merely receiving 
the individual use of software, but instead an online gaming 
service facilitated by the software. Thus, the monthly sub- 
scription service is not excluded from the definition of digital 
automated service and is subject to retail sales tax and retail- 
ing B&O tax. 

(i) Online education programs provided by the follow- 
ing: 

(i) Public or private elementary or secondary schools; or 

(ii) An institution of higher education as defined in Sec- 
tions 1001 or 1002 of the federal Higher Education Act of 
1965 (Title 20 U.S.C. Sections 1001 and 1002), as existing on 
July 1, 2009. This would include most colleges and universi- 
ties. For the purposes of this section, an online educational 
program must be encompassed within the institution's 
accreditation. 

Example 11. ABC University, a qualifying institution of 
higher education under the federal Higher Education Act of 
1965, provides an accredited online Spanish course for which 
it charges a quarterly access and use fee to students. The 
course is remotely accessed by students logging into a web 
site and accessing a fully interactive program that includes 
components of video, text, and audio, as well as extensive 
software code. This service would generally be considered a 
digital automated service. However, it is specifically 
excluded from the definition of digital automated service as 
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an online educational program and would generally be sub- 
ject to service and other activities B&O tax. 

(j) Live presentations such as lectures, seminars, work- 
shops, or courses, where participants are connected to other 
participants and presenters via the internet or other networks, 
allowing the participants and the presenters to provide, 
receive, and discuss information together in real time. 

Example 12. Company provides an online seminar ser- 
vice for Customer. Company provides a panel of live speak- 
ers that make a presentation to Customer's employees listen- 
ing to and viewing the seminar through an internet connec- 
tion supplied by a third-party service provider. The seminar 
allows Customer's employees and panelists to ask and answer 
questions on a real time basis. Company's online seminar ser- 
vice is transferred electronically and uses one or more soft- 
ware applications and therefore would generally be consid- 
ered a digital automated service. However, this type of ser- 
vice allowing live interaction is specifically excluded from 
the definition of digital automated service and would gener- 
ally be subject to service and other activities B&O tax. 

Example 13. Same facts as Example 12 except that 
Company records the seminar and charges other individuals a 
fee for accessing the seminar from Company's web site. The 
recorded presentation allows these customers to watch the 
presentation but it does not allow them to ask questions on a 
real time basis. Because the presentation was prerecorded 
there is no live interaction contemporaneous with the presen- 
tation and therefore Company is selling a digital good gener- 
ally subject to retail sales tax and retailing B&O tax. 

Example 14. Company provides online training courses 
to Steve for a fee. The training courses provide key interac- 
tive elements such as study guides, knowledge testing, and 
automated help, all facilitated by one or more software appli- 
cations. Such courses are not live presentations and do not 
provide human interaction. Accordingly, Company is selling 
a digital automated service generally subject to retail sales 
tax and retailing B&O tax. 

(k) Travel agent services, including online travel ser- 
vices, and automated systems used by travel agents to book 
reservations. 

(1) Online marketplace related activities, which are 
services that allow the person receiving the services to make 
online sales of products or services, digital or otherwise, 
using either: 

(i) The service provider's web site; or 

(ii) The service recipient's web site, but only when the 
service provider's technology is used either to: 

((G))) (A) Create or host the service recipient's web site; 
or 

(Œ (B) Process orders from customers using the ser- 
vice recipient's web site. 

Example 15. Company provides an "electronic market- 
place" service to Holcomb that allows Holcomb to list and 
sell his coffee mugs on the internet using Company's web 
site. This online marketplace service is excluded from the 
definition of digital automated services and charges for the 
service would generally be subject to service and other activ- 
ities B&O tax. 

Example 16. Same facts as Example 15, except that now 
Holcomb decides he no longer wants to be just another seller 
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on Company's web site. Instead, Holcomb wants his own 
"retailing presence" on the internet so Holcomb contracts 
with Company to create and host Holcomb's new coffee mug 
web site, "HolcombsCoffeeWorld.com." This is still an 
online marketplace service that is excluded from the defini- 
tion of digital automated services and charges for the service 
would generally be subject to service and other activities 
B&O tax. 

(iii) Exclusion limitation. The services described in this 
subsection do not include the underlying sale of the products 
or services, digital or otherwise, by the person receiving the 
service. For instance, in Examples 15 and 16, the sale by Hol- 
comb of coffee mugs would still generally be subject to retail 
sales tax and retailing B&O tax as the sale of tangible per- 
sonal property. 

(m) Advertising services means all services directly 
related to the creation, preparation, production, or the dissem- 
ination of advertisements. Advertising services include: Lay- 
out, art direction, graphic design, mechanical preparation, 
production supervision, placement, and rendering advice to a 
client concerning the best methods of advertising that client's 
products or services. Advertising services also include online 
referrals, search engine marketing and lead generation opti- 
mization, web campaign planning, the acquisition of adver- 
tising space in the internet media, and the monitoring and 
evaluation of web site traffic for purposes of determining the 
effectiveness of an advertising campaign. Advertising ser- 
vices do not include web hosting services and domain name 
registration. 

Example 17. Company provides marketing services to 
customers wishing to promote their products using the inter- 
net. Amy sells widgets on the internet and hires Company to 
market her products. Company consults with Amy on her 
marketing needs and then creates a marketing plan for her 
business. Company also creates and distributes online ban- 
ners, links, and targeted "e-mail blasts" that promote Amy's 
business. All of the services provided by Company are adver- 
tising services excluded from the definition of digital auto- 
mated services and would generally be subject to service and 
other activities B&O tax. 

Example 18. RVP, Inc. creates "sponsored links" on its 
web site that drive customer traffic to Amy's web site. RVP is 
paid by Amy for each click on a sponsored link on RVP's web 
site. The services provided by RVP are advertising services 
excluded from the definition of digital automated services 
and charges for such would generally be subject to service 
and other activities B&O tax. 

(n) Storage, hosting, and back-up. The mere storage of 
digital products, digital codes, computer software, or master 
copies of software is excluded from the definition of digital 
automated services. This exclusion includes providing space 
on a server for web hosting or backing-up data or other infor- 
mation. 

Example 19. Company charges Rowe a fee for 25 tera- 
bytes of storage space under its "basic storage service" offer- 
ing. Company also charges Rowe an additional and optional 
fee for its "premium service" package offering, which 
involves services beyond mere storage. The "basic storage" 
services are mere storage services and excluded from the 
definition of digital automated services. These services 
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would generally be subject to service and other activities 
B&O tax. However, the charges for the optional premium 
services are more than mere storage or hosting services. As 
such, the premium services are not excluded from the defini- 
tion of digital automated services and would generally be 
subject to retail sales tax and retailing B&O tax. 

(o) Data processing services means a primarily auto- 
mated service provided to a business or other organization 
where the primary object of the service is the systematic per- 
formance of operations by the service provider on data sup- 
plied in whole or in part by the customer to: ((G))) G) Extract 
the required information in an appropriate form, or ((@))) (ii) 
to convert the data to usable information. Data processing 
services include check processing, image processing, form 
processing, survey processing, payroll processing, claim pro- 
cessing, and similar activities. Data processing does not 
include remote access prewritten software used by the cus- 
tomer to process their own data. 

Example 20. Bango Corp., in preparation for litigation, 
hires Company to use its automated technology to search 
Bango's computers and gather documents relevant to the law- 
suit. Company's service also provides software tools that 
allow Bango to categorize, copy, store, and notate the gath- 
ered documents. Company's service is not data processing. 
The services performed primarily involve gathering data, and 
providing software tools that allow the customer to catego- 
rize, copy, store and notate documents in preparation for liti- 
gation. Accordingly, Company is selling a digital automated 
service generally subject to retail sales tax and retailing B&O 
tax. 

Example 21: Company provides check processing ser- 
vices to Wallo Corp., a bank operating in Washington. Com- 
pany accepts scanned checks provided by Wallo and then 
uses its software and technology to extract the check dollar 
amount, account number, and verify the check has been 
signed. Company then provides this extracted and reformat- 
ted data back to Wallo allowing it to reconcile its customer's 
accounts. Company provides data processing services which 
are excluded from the definition of digital automated ser- 
vices. These services would generally be subject to service 
and other activities B&O tax. 

Example 22. Same facts as Example 21, except that 
Company accepts checks provided directly by Wallo's cus- 
tomers. Thus, check images come from both Wallo and 
Wallo's customers. The services provided by Company are 
still data processing services excluded from the definition of 
digital automated services even though the data does not 
come exclusively from Wallo. These services would gener- 
ally be subject to service and other activities B&O tax. 


Part 4. Are the Sales of the Digital Product or Digital 
Code Sourced to Washington? 


(401) Introduction. Once it is determined that a transac- 
tion involves the sale of a digital product or digital code, the 
sale must be sourced to Washington in order to be subject to 
Washington's retail sales tax and B&O tax. If the sale is 
sourced outside Washington it is not subject to Washington 
sales tax or B&O tax. Sales of digital products are sourced 
using the same statute that applies to other retail sales, RCW 
82.32.730 as outlined below. 
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(402) Sourcing retail sales. 

(a) Business location. When a digital product or digital 
code is received by the buyer at a business location of the 
seller, the sale is sourced to that business location. 

Example 23. Frank goes to BigBox brick-and-mortar 
store in Washington and purchases a music file from an elec- 
tronic kiosk in the store. Frank purchases and downloads the 
music file inside BigBox's store by connecting his digital 
music player to the kiosk in the store. The sale of the music 
file is sourced to BigBox's store location in Washington and 
is generally subject to retail sales tax and retailing B&O tax. 

(b) Place of receipt. If the first sourcing rule explained 
above in (a) of this subsection does not apply, the sale is 
sourced to the location where receipt takes place. 

(i) The digital product or digital code may be received by 
the buyer at the buyer's location or by the buyer's donee (e.g., 
a gift recipient) at the donee's location. 

(ii) In the context of digital products and digital codes, 
"receive" and "receipt" means: ((@)) (A) Making first use of 
digital automated services; or ((G#})) (B) taking possession or 
making first use of digital goods or digital codes, whichever 
comes first. 

Example 24. Drogba Inc., located in Olympia, Washing- 
ton, purchases a digital automated service generally subject 
to retail sales tax from Company. Drogba's employees access 
and make first use of the service at their computer worksta- 
tions located in Olympia. Company knows that the digital 
automated service is received in Olympia and therefore will 
source the sale of the digital automated service to that loca- 
tion. 

(c) Address in records. If the first two sourcing rules 
explained ((abeve)) in (a) and (b) of this subsection do not 
apply, the sale is sourced to the location indicated by an 
address for the buyer that is available from the seller's busi- 
ness records maintained in the ordinary course of business, so 
long as use of this address does not constitute bad faith. For 
example, any address of the buyer held by the seller that rea- 
sonably estimates the receipt location will be sufficient, 
including an address contained in a relevant service contract 
or an address used for accounts receivable purpose. 

Example 25. Nani Corp., located in California, pur- 
chases a digital automated service generally subject to retail 
sales tax and retailing B&O tax from Company located in 
Washington. The purchase contract between Nani and Com- 
pany provides that Nani may have 5 users access the digital 
automated service. Company does not know where the digital 
automated service is actually received. However, Company 
has Nani's California address in its business records and will 
therefore source the sale to Nani's California address. 
Because the sale is sourced outside Washington, it is not sub- 
ject to Washington's retail sales tax or retailing B&O tax. 
Note, to the extent that Nani Corp., receives the service at 
locations in Washington, it may have a use tax liability. See 
subsection (403) of this section for more on use tax. 

(d) Address obtained during sale. If the first three 
sourcing rules explained ((abeve)) in (a), (b), and (c) of this 
subsection do not apply, the sale is sourced to the location 
indicated by an address for the buyer obtained during the con- 
summation of the sale. For example, an address obtained 
during consummation of the sale would include the address 
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of a buyer's payment instrument (e.g., billing address for a 
credit card), if no other address is available, so long as use of 
this address does not constitute bad faith. 

((@)) Internet protocol (IP) address. The buyer's IP 
address is acceptable location information obtained at the 
time of sale if an address cannot otherwise be obtained during 
consummation of the sale. 

(e) Origin. If the first four sourcing rules explained 
((abeve)) in (a), (b), (c), or (d) of this subsection do not apply, 
including the circumstance where the seller is without suffi- 
cient information to apply those provisions, then the sale 
must be sourced to the location determined by the address 
from which the digital good or digital code was first available 
for transmission by the seller, or from which the digital auto- 
mated service was provided. Any location that merely pro- 
vided the digital transfer of the product sold shall be disre- 
garded. 

(403) Sourcing for use tax purposes. The sales sourc- 
ing rules above in subsection (402) of this section are for 
sourcing sales subject to retail sales tax under RCW 82.08.- 
020 and RCW 82.32.730. What follows below is a discussion 
of use tax reporting obligations with respect to digital goods, 
digital automated services, and digital codes. Generally, use 
tax applies to the use of a digital product or digital code in 
Washington if retail sales tax has not already been paid and 
no exemption otherwise applies. 

(a) Digital good or digital code. "Use" means the first 
act within this state by which the taxpayer, as a consumer, 
views, accesses, downloads, possesses, stores, opens, manip- 
ulates, or otherwise uses or enjoys the digital good or digital 
code. 

(b) Digital automated service. "Use" means the first act 
within this state by which the taxpayer, as a consumer, uses, 
enjoys, or otherwise receives the benefit of the service. 

Example 26. Company, located in New York, sells a 
digital automated service generally subject to retail sales tax 
and retailing B&O tax to Lampard Inc., located in Washing- 
ton. Lampard's employees in Washington use the internet to 
access Company's services using an internet web browser. 
However, Company does not have nexus with Washington 
and is therefore not required to charge and collect retail sales 
tax on the sale of its service to Lampard. Lampard has a use 
tax reporting obligation because it uses, enjoys, or otherwise 
receives the benefit of Company's digital automated service 
at its location in Washington. 


Part 5. Are there Applicable Retail Sales or Use Tax 
Exemptions for the Purchase or Use of the Digital Prod- 
uct or Digital Code? 


(501) Introduction. After determining that a digital 
product or digital code has been sold or used and the sale or 
use is sourced to Washington, exemptions from retail sales or 
use tax should be examined. What follows is not an exhaus- 
tive list of exemptions but instead an explanation of the most 
common exemptions for digital products. Some exemptions 
may apply only with respect to certain digital products (e.g., 
some exemptions apply only to digital goods, not digital 
automated services). Exemptions may also require an exemp- 
tion certificate or reseller permit. 
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(502) Resale. The purchase of a digital product or digital 
code for resale with no intervening use is not subject to retail 
sales or use tax. Sellers should obtain from buyers a copy of 
the buyer's reseller permit, a properly completed "Digital 
Products and Remote Access Software Exemption Certifi- 
cate," or otherwise comply with RCW 82.04.470 to substan- 
tiate the wholesale nature of the sale. See RCW 82.32.780. 

(503) Component of a new product. Generally, pur- 
chasing, acquiring, owning, holding, or using any digital 
product or digital code for purposes of incorporating it into a 
new product for sale will not be subject to retail sales tax. The 
digital product or digital code must become a component of 
the new product for sale. A digital code becomes a compo- 
nent of a new product if the digital good or digital automated 
service acquired through the use of the digital code becomes 
incorporated into a new product. RCW 82.04.190(11). This is 
also discussed in subsection (602) of this section in the con- 
text of wholesale sales. 

((€a})) Product. For purposes of this subsection, "prod- 
uct" means a digital product, an article of tangible personal 
property, or remote access prewritten software as defined in 
RCW 82.04.050 (6)(b). For example, an industrial drill man- 
ufacturer and seller combines hardware, software, and data to 
create a new product, a "smart drill." Software embedded in 
the drill uses the variance data (also embedded in the drill) to 
control the hardware during drill operations. The data is a 
digital good purchased for use as a component of a new prod- 
uct for sale (i.e., the drill). Sellers should obtain from buyers 
a copy of the buyer's reseller permit, a properly completed 
"Digital Products and Remote Access Software Exemption 
Certificate," or otherwise comply with RCW 82.04.470 to 
substantiate the wholesale nature of the sale. 

(504) Made available free to the general public. Retail 
sales and use tax does not apply to the purchase or use by a 
business or other organization of a digital product (including 
a digital product acquired through the use of a digital code) in 
order to make that digital product (1) available free of charge 
for the use or enjoyment of (2) the general public. Buyers 
claiming this exemption must provide the seller with a prop- 
erly completed "Digital Products and Remote Access Soft- 
ware Exemption Certificate" or other exemption certificate 
acceptable to the department. See RCW 82.08.02082. 

(a) Available for free. In order to qualify, the digital 
product purchased must be made available for free. In this 
context, "free" means that the recipient of the digital product 
does not need to provide anything of significant value. If the 
purchaser requires something of significant value from the 
recipient in exchange for the digital product, it is not given 
away for free. 

Example 27. Mauro purchases 1,000 digital music files 
from Company to be used for a "give away" to the first 1,000 
people to visit Mauro's web site. When people visit Mauro's 
web site they are required to fill out a marketing survey 
before they may receive a digital music file. The information 
gathered from the marketing survey is then sold to a market- 
ing company by Mauro. Thus, Mauro has required that recip- 
ients provide something of significant value in exchange for 
the digital music file. This is not a "free" transaction and 
therefore, Mauro's purchase of the digital music from Com- 
pany does not qualify for the exemption and would be subject 
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to retail sales tax and retailing B&O tax. (See also Example 
29.) 

(b) "General public" means all persons and is not lim- 
ited or restricted to a particular class of persons, except that 
the general public includes: 

(i) Certain classes of persons defined by their resi- 
dency or property ownership. The general public includes a 
class of persons residing or owning property within the 
boundaries of any state (e.g., Washington), political subdivi- 
sion of a state (e.g., King County), or a municipal corporation 
(e.g., Seattle). 

Example 28. The City of Evergreen (a municipal corpo- 
ration) makes satellite images of land parcels available for 
free only to persons residing in Evergreen. Residents are 
required to enter their zip code prior to accessing the images 
and certify that they are a resident of the City. Accordingly, 
the City of Evergreen can purchase the satellite images 
exempt from retail sales tax. 

(ii) Library customers. With respect to libraries, the 
term general public includes authorized library patrons. 

(c) Buyer must have the legal rights to provide the 
digital product to the general public. The exemption pro- 
vided in this subsection does not apply unless the purchaser 
has the legal right to broadcast, rebroadcast, transmit, retrans- 
mit, license, relicense, distribute, redistribute, or exhibit the 
digital product, in whole or in part, to the general public. 

Example 29. Same facts as Example 27, except this time 
visitors to Mauro's web site are provided free access to the 
digital music files and no survey information is required in 
exchange. Additionally, Mauro purchased the digital music 
files from Company with the right to distribute them to the 
general public. Mauro also provided the seller with an 
exemption certificate. Accordingly, Mauro's purchase from 
Company qualifies for the exemption because he has made 
the digital audio files available free of charge to the general 
public pursuant to a contract that gives him rights of distribu- 
tion. Mauro only purchased 1,000 files and therefore must 
limit the distribution to the first 1,000 people. Most "give- 
aways" will have similar quantity limitations but this fact 
alone will not disqualify such transactions under the "general 
public" requirement. 

(505) Purchased solely for business purpose. 


(a) Introduction. Retail sales and use tax does not apply 
to the sale to or use by a business of digital goods and ser- 
vices rendered in respect to those digital goods, where the 
digital goods and services rendered in respect to digital goods 
are purchased solely for business purposes. This exemption 
only applies to purchases of digital goods and does not apply 
to the purchase of digital automated services, prewritten soft- 
ware, or remote access prewritten software. The exemption is 
only available when the buyer provides the seller with an 
exemption certificate. Buyers may use the department's "Dig- 
ital Products and Remote Access Software Exemption Certif- 
icate" to claim this exemption. See RCW 82.08.02087. 


(b) Digital codes. This exemption also applies to the sale 
to or use by a business of a digital code if all of the digital 
goods to be obtained through the use of the code will be used 
solely for business purposes. If the digital code purchased by 
a business for a business purpose provides access to both dig- 
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ital goods and digital automated services, the purchase of the 
digital code does not qualify for this exemption. 

(c) "Business purposes" means the digital good is rele- 
vant to the buyer's business needs. 

(d) Personal or household purpose. This exemption 
does not apply to the purchase for personal or household pur- 
poses. 

(e) Government entities. This exemption does not apply 
to purchases by a governmental entity. 

(f) Prior periods. For the period July 26, 2009, through 
June 30, 2010, the "business purpose" exemption applied 
only to "standard digital information." Standard digital infor- 
mation is a subset of digital goods. 

((@)) Standard digital information is a digital good 
that consists primarily of data, facts, and/or information that 
is not generated or compiled for a specific client or customer. 
Standard digital information does not include a digital good 
that is comprised primarily of sounds or images. 


(506) Purchases of standard financial information by 


qualifving international investment management compa- 
nies. Effective October 1, 2013, the purchase of standard 


financial information by a qualifying international invest- 
ment management company is exempt from retail sales tax. 
The exemption applies regardless of whether the standard 
financial information is provided in a tangible format or on a 
tangible storage medium or as a digital product transferred 
electronically. This sales and use tax exemption expires July 
1, 2021. 

a) "Qualifying international investment manage- 
ment company" means a person: 

(i) Who is primarily engaged in the business of providing 
investment management services; and 

(ii) Who has gross income that is at least ten percent 
derived from providing investment management services to: 

(A) Persons or collective investment funds residing out- 


side the United States: or 

(B) Collective investment funds with at least ten percent 
of their investments located outside the United States. 

(b) The definitions in RCW 82.04.293 generally apply 
here to this subsection (506) except as follows: 

(i) Important distinction. This definition of "qualifying 
international investment management company" is more nar- 
row than the definition in RCW 82.04.293; this definition in 

a)(ii)(B) of this subsection excludes "persons" and onl 
allows for "collective investment funds" unlike RCW 82.04.- 
293 (1)(b)(ii) which includes "persons or collective invest- 
ment funds" for B&O tax purposes. 

(ii) "Standard financial information" means financial 
data, facts, or information, or financial information services, 
not generated, compiled, or developed only for a single cus- 
tomer. Standard financial information includes, but is not 
limited to, financial market data, bond ratings, credit ratings, 
and deposit, loan, or mortgage reports. 

(iii) "Financial market data" means market pricing 
information, such as for securities, commodities, and deriva- 
tives; corporate actions for publicly and privately traded 
companies, such as dividend schedules and reorganizations; 
corporate attributes, such as domicile, currencies used, and 
exchanges where shares are traded; and currency informa- 
tion. 
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(iv) Filing and documentation. Sellers making tax- 


exempt sales should obtain a completed buyer's retail sales 
tax exemption certificate from the buyer. In lieu of an exemp- 
tion certificate, a seller may capture the relevant data ele- 
ments as allowed under the streamlined sales and use tax 
agreement. The seller must retain a copy of the exemption 
certificate or other relevant data elements for the seller's files. 
For sellers who electronically file their taxes, the department 
will provide a separate tax reporting line for exemption 


amounts claimed under this section. 

(v) Limitations on exemption. A buyer may not con- 
tinue to claim the exemption once the buyer has purchased 
standard financial information during the current calendar 
year with an aggregate total selling price in excess of fifteen 
million dollars and an exemption has been claimed for such 
standard financial information. The fifteen million dollar lim- 
itation under this subsection does not apply to any other 
exemption that applies to standard financial information. 

vi) Sellers' responsibilities. Sellers are not responsible 
for ensuring a buyer's compliance with the fifteen million 
dollar limitation under this subsection. Sellers may not be 
assessed for uncollected sales tax on a sale to a buyer claim- 
ing an exemption under this section after having exceeded the 
fifteen million dollar limitation under this subsection, except 


as provided in RCW 82.08.050 (4) and (5). 
(vil) Reporting requirements for buyers. This sales 


and use tax exemption for standard financial information is 
subject to additional reporting requirements. Buyers must 
report the amount of tax preference received as directed by 
the department. Buyers are not required to report the amount 
of preference received if the tax benefit to a buyer is less than 
one thousand dollars per year; or the buyer files an annual tax 
return with the department. 

(507) Multiple points of use (MPU). Retail sales tax 
does not apply to the sale of digital products or digital codes 
concurrently available for use within and outside this state. 
See RCW 82.12.02088 and 82.08.02088. Note that Washing- 
ton use tax still applies to the use of the digital product or dig- 
ital code used in Washington. 

(a) Requirements. A buyer is entitled to claim the MPU 
exemption only if: 

(i) The buyer is a business or other organization. 

(ii) The digital product purchased (or obtained by using 
the digital code purchased) will be concurrently available for 
use within and outside this state (not for personal use). 

(iii) The buyer provides the seller with a valid exemption 
certificate acceptable to the department claiming the MPU 
exemption. Buyers may use the department's "Digital Prod- 
ucts and Remote Access Software Exemption Certificate" to 
claim this exemption. 

(b) Concurrently available. "Concurrently available for 
use within and outside this state" means that employees or 
other agents of the buyer may use the digital product simulta- 
neously from one or more locations within this state and one 
or more locations outside this state. 

Example 30. Company sells an online patent searching 
service to Iniesta Corp., for simultaneous use at Iniesta's 
headquarters in Washington and its research and develop- 
ment facility in California. This service would generally be 
considered the sale of a digital automated service subject to 
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retail sales tax and retailing B&O tax. In this case, the digital 
automated service is concurrently available for use by Ini- 
esta's employees both within Washington and outside Wash- 
ington, and therefore Iniesta may claim the MPU exemption 
from retail sales tax for its purchase of the digital automated 
service from Company. See (c) of this subsection ((direethy 
belew)) for an explanation of how to apportion the use tax in 
this example. 

(c) Apportionment (allocation) of use tax. For pur- 
poses of this subsection on multiple points of use, "alloca- 
tion" and "apportionment" have the same meaning. A busi- 
ness or other organization subject to use tax on digital prod- 
ucts or digital codes that are concurrently available for use 
within and outside this state is entitled to apportion the 
amount of tax due this state based on users in this state com- 
pared to users everywhere. For example, in the case of Iniesta 
in Example 30, if we assume Iniesta had five employees in 
California and five employees in Washington using the ser- 
vice concurrently, Iniesta would allocate one-half of the pur- 
chase price to Washington because five of its ten users are in 
Washington (e.g., 5/10 = 50%). Thus Iniesta would pay use 
tax to Washington based on fifty percent of the value of the 
digital automated service. Additionally, the department may 
authorize or require an alternative method of allocation sup- 
ported by the taxpayer's records that fairly reflects the pro- 
portion of in-state to out-of-state use by the taxpayer. 

(i) Records requirement. No allocation under this sec- 
tion is allowed unless the allocation method is supported by 
the taxpayer's records kept in the ordinary course of business. 

(ii) "User" means an employee or agent of the taxpayer 
who is authorized by the taxpayer to use the digital product 
purchased in the performance of his or her duties as an 
employee or other agent of the taxpayer. 

(d) Application to digital codes. A digital code is con- 
currently available for use within and outside this state if 
users may use the digital goods or digital automated services 
to be obtained by the code simultaneously at one or more 
locations within this state and one or more locations outside 
this state. 

(e) Reporting. A buyer claiming an exemption under 
this section must report and pay state and local use tax 
directly to the department. As explained ((abeve)) in (c) of 
this subsection, use tax may be reported and paid on an 
apportioned basis if supported by the buyer's records. 

(609) (508) Machinery and equipment. Generally 
retail sales and use tax does not apply to sales to or use by a 
manufacturer or processor for hire of certain machinery and 
equipment used directly in a manufacturing or research and 
development operation. This exemption is commonly 
referred to as the M&E exemption. (See RCW 82.08.02565 
and 82.12.02565 and WAC 458-20-13601 for information 
regarding the M&E exemption.) Included within the defini- 
tion of "machinery and equipment" for purposes of the M&E 
exemption are digital goods. Accordingly, digital goods 
acquired by manufacturers and processors for hire and used 
directly in a manufacturing or research and development 
operation are exempt from retail sales and use tax, provided 
all of the requirements for the M&E exemption are met. 

((G98))) (509) Audio or video programming. Income 
received from the sale of regular audio or video programming 
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by aradio or television broadcaster is generally subject to ser- 
vice and other B&O tax and therefore not subject to retail 
sales tax. However, the sale of audio or video programming 
sold on a pay per program or subscription on-demand basis is 
generally subject to retail sales and use tax except as provided 
in (d) and (e) of this subsection. 

(a) "Radio and television broadcasters" include satel- 
lite radio providers, satellite television providers, cable tele- 
vision providers, and providers of subscription internet tele- 
vision. 

(b) "Pay per program or subscription on-demand 
basis" means programming that the buyer pays for on a per 
program basis or a service that allows the buyer to access a 
library of programs at any time for a specific charge. 

(c) "Regular programming" is scheduled program- 
ming. The person watching cannot stop, pause, rewind, or 
otherwise control the broadcast of the scheduled program- 
ming, including the time that the scheduled program is broad- 
cast. 

(®©) The fact that a customer uses a recording device, 
such as a VCR or DVR, does not result in the broadcaster's 
programming being characterized as a digital good. 

(d) Cable television providers paying franchise fees. 
Cable television providers' sales of programming to consum- 
ers on a pay-per-program or subscription on-demand basis 
are not subject to retail sales and use tax if the cable television 
provider is subject to a franchise fee (under the authority of 
Title 47 U.S.C. Sec. 542(a)) on the gross revenue received 
from such sales. If the cable television provider is not subject 
to a franchise fee on the income from the sale of program- 
ming on a pay-per-program or subscription on-demand basis, 
then the exemption does not apply and the cable television 
provider must collect and remit retail sales tax on the retail 
sale of such programming. 

Example 31. XYZ sells video programming to custom- 
ers using cable technology. XYZ does not pay a franchise fee. 
Customers of XYZ are charged a monthly subscription fee to 
receive video programming. Customers are charged addi- 
tional fees to view selected movies. XYZ must charge and 
collect retail sales tax on the additional fees charged to view 
the selected movies, but not on the monthly subscription fee 
which would generally be subject to service and other activi- 
ties B&O tax. 

(e) Satellite television providers do not generally pay 
franchise fees and therefore do not qualify for the retail sales 
and use tax exemption based on payment of franchise fees as 
described in (d) of this subsection. 

((G99})) (510) Newspapers. Generally, retail sales and 
use tax does not apply to sales of newspapers transferred 
electronically, provided that the electronic version has a 
printed counterpart, and the electronic version: 

(a) Shares content with the printed newspaper; and 

(b) Is prominently identified by the same name as the 
printed newspaper or otherwise conspicuously indicates that 
it is a complement to the printed newspaper. 

(c) "Printed newspaper" means a publication issued reg- 
ularly at stated intervals at least twice a month and printed on 
newsprint in tabloid or broadsheet format folded loosely 
together without stapling, glue, or any other binding of any 
kind, including any supplement of a printed newspaper. 
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((6+8))) (511) Received for free by end user. Digital 
products and digital codes obtained by the end user for free 
are not subject to use tax. 

(a) For example, a person's use of a free search engine is 
not subject to use tax. 

(b) For example, a person reading an online article or 
viewing an online picture for free is not subject to use tax. 

((G-H5)) (512) Other use tax exemptions. Use tax does 
not apply to the use of digital goods that are: 

(a) Noncommercial in nature, such as personal e-mail 
communications; 

(b) Created solely for an internal audience; or 

(c) Created solely for the business needs of the person 
who created the digital good and is not the type of digital 
good that is offered for sale, including business e-mail com- 
munications. 

Example 32. Gary, an employee of Kadabbera Corp., 
creates a digital audio-visual presentation using presentation 
authoring software and his innate creative capacity. Gary dis- 
tributes the presentation internally to various divisions within 
Kadabbera in order to train employees on changes to com- 
pany policies. Gary has created and distributed an item that 
meets the definition of "digital good." However, the distribu- 
tion and use of this digital good is not subject to use tax as 
long as it is used solely internally or solely for the business 
needs of Kadabbera. 


Part 6. Miscellaneous Provisions 


(601) Retail services. Washington imposes retail sales 
and use tax on certain enumerated services under RCW 
82.04.050 ("retail services"). For example, the sale of credit 
bureau services is subject to retail sales tax. However, when 
a retail service is transferred electronically and also meets the 
definition of digital automated service or digital good, such 
service will be treated as a digital product and is eligible for 
all applicable digital products retail sales and use tax exemp- 
tions as described above in Part 5 of this rule. Retail services 
that are not transferred electronically or those retail services 
that are excluded from the definitions of digital good or digi- 
tal automated service (e.g., telecommunications services and 
ancillary services) continue to be taxed as retail services. 

Example 33. ABC creates a "canned" digital report on 
Company X's creditworthiness prepared prior to a customer 
request for the report. The report may be a credit bureau ser- 
vice and/or a digital good (if transferred electronically). The 
"canned" report is listed for sale on ABC's web site. An 
employee of InvestCo, Inc. purchases and downloads a digi- 
tal copy of the "canned" credit report from ABC's web site for 
InvestCo's business purpose. ABC is selling a digital good 
generally subject to retail sales tax. However, the "canned" 
report is purchased by InvestCo solely for a business purpose 
and therefore exempt from retail sales tax (see subsection 
(505) of this section for more on this exemption). 

Example 34. Company sells credit reports and credit 
research services. EPD Corp., requests that Company prepare 
a credit report for EPD's specialized business purposes. After 
receiving the request, Company's employee researches, ana- 
lyzes and generates information from various digital sources 
to prepare the credit report for EPD. Company then sends the 
report electronically as a digital file to EPD. Company is not 
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selling a digital good because the digital item supplied to 
EPD is merely a representation of a professional service per- 
formed by EPD's employee. Therefore, Company's services 
are not a "digital product." However, Company is still 
required to charge and collect retail sales tax because Com- 
pany is still providing credit bureau services, a retail service, 
subject to retail sales tax. 

Example 35. Company sells an online credit reporting 
service. The service includes access to searchable data bases, 
digital data analysis, and digital data reporting tools. Man- 
ageCo investigates the credit worthiness of individuals and 
therefore purchases access to Company's online service. 
Company is selling a digital automated service to be used 
solely for a business purpose by ManageCo. However, the 
"used solely for a business purpose" exemption is limited to 
digital goods and is not applicable to digital automated ser- 
vices. As such, Company is required to charge and collect 
retail sales tax on its sale of the digital automated service to 
ManageCo. 

(602) Royalties and wholesaling B&O tax on digital 
products. The sale of digital products to "nonend users" may 
be subject to royalties or wholesaling B&O tax depending on 
the type of transaction and the intangible rights provided to 
the purchaser. Transactions which provide the right to resell 
digital products (no copying rights) to consumers will gener- 
ally be treated as wholesale sales. Additionally, transactions 
which allow the purchaser the right to incorporate a digital 
product into a new product for sale will also be treated as 
wholesale sales. See also subsection (503) of this section. 
Other nonend user transactions involving digital products or 
digital codes will generally be treated as royalties transac- 
tions. 

Example 36. Media Corp., licenses to Rerun Inc., the 
right to further broadcast a digital movie file on Rerun's web 
site for a specified period of time. In this case Media Corp. 
provides Rerun with the right by contract to further commer- 
cially broadcast or exhibit a digital movie to its subscribers. 
This is a nonend user transaction subject to royalties B&O 
tax. Media Corp. would report its gross receipts from this 
transaction under the royalties B&O tax classification and not 
charge and collect retail sales tax on the transaction with 
Rerun. Rerun's charges for the subscription service provided 
to consumers are generally subject to retail sales tax and 
retailing B&O tax. 

Example 37. Same facts as Example 36 except Rerun 
purchases individual digital movie files from Media Corp. 
with the right to resell those individual files to end users at 
retail instead of rebroadcasting or exhibiting to the public. In 
this case Media Corp. has provided Rerun with the right to 
resell individual digital movie files to end users. Media Corp. 
would report its gross receipts from this transaction under the 
wholesaling B&O tax classification and not charge and col- 
lect retail sales tax on the transaction with Rerun. Rerun's 
charges to consumers for the movie files are generally subject 
to retail sales tax and retailing B&O tax. 

Example 38. Same facts as Example 37 except that 
Rerun purchases a single digital movie file with the right pro- 
vided by contract to duplicate and sell that movie file. In this 
case Media Corp. has provided Rerun with the right to dupli- 
cate and sell individual digital movie files. Media Corp. 
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would report its gross receipts from this transaction under the 
royalties B&O tax classification. Media Corp. would not 
need to charge and collect retail sales or use tax from Rerun. 
Rerun's charges to consumers for the movie files are gener- 
ally subject to retail sales tax and retailing B&O tax. 

Example 39. Jack is a photographer who creates a digital 
picture of Mt. Rainier. Jack licenses, by contract, to Cashman 
the right to duplicate and sell copies of the Mt. Rainier picture 
in retail stores. Cashman's payment to Jack is for the grant of 
an intangible right and subject to royalties B&O tax. Cash- 
man's sale of the picture at retail to customers is subject to 
retail sales tax and retailing B&O tax. 

(603) Substantial nexus is not established in Washing- 
ton if a business's only contact with the state of Washington 
is ownership of, or rights in, computer software as defined in 
RCW 82.04.215, including computer software used in pro- 
viding a digital automated service; master copies of software; 
a digital goods or digital codes residing on servers in Wash- 
ington. For purposes of this section, "substantial nexus" 
means the requisite connection that a person must have with 
a state to allow the state to subject the person to the state's 
taxing authority, consistent with the commerce clause of the 
United States Constitution. 

(604) Amnesty. Before July 26, 2009, retail sales of 
downloaded digital goods on a permanent or nonpermanent 
basis were subject to retail sales tax. This did not include 
accessed or streamed digital goods. However, amnesty is 
available to those who did not collect or pay retail sales or use 
tax on digital goods and digital codes during that time. Sales 
of digital automated services and accessed or streamed digital 
goods were subject to service and other B&O tax before July 
26, 2009, and amnesty does not extend to these transactions 
because they were not subject to retail sales tax during that 
time period. 

(a) Refunds and credits of retail sales or use tax. No 
refund or credit will be given for state and local retail sales 
and use taxes properly paid on the sale or use, before July 26, 
2009, of digital goods or of installing, repairing, altering, or 
improving digital goods. 

(b) No B&O tax refund or credit unless sales tax was 
paid. If a taxpayer paid B&O tax under the service and other 
activities classification prior to July 26, 2009, on income 
received from retail sales of digital products or digital codes, 
the taxpayer may not receive a refund or credit for the differ- 
ence between the B&O tax actually paid and the B&O tax 
that should have been paid under the retailing classification 
unless the taxpayer has remitted the retail sales tax for those 
sales. 

(605) Bundled transactions. A "bundled transaction" is 
the retail sale of two or more products, which are distinct and 
identifiable for one nonitemized price. Because retail sales of 
digital products and digital codes are subject to retail sales 
tax, the general rules on the taxation of bundled transactions 
may apply to certain transactions involving digital products 
and digital codes. See RCW 82.08.190 and 82.08.195 for 
more information on the tax treatment of bundled transac- 
tions. 

(606) Property tax. The excise tax laws relating to digi- 
tal products and digital codes do not have any impact in the 
characterization of digital goods and digital codes as tangible 
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or intangible personal property for purposes of property taxa- 
tion and may not be used in any way in construing Title 84 
RCW. See section 1201, chapter 535, Laws of 2009. 
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Title of Rule and Other Identifying Information: Chapter 
460-20B WAC, Broker-dealer registration; chapter 460-21B 
WAC, Broker-dealer practices; chapter 460-21C WAC, Bro- 
ker-dealer services at financial institutions; chapter 460-22B 
WAC, Salespersons of broker-dealers; chapter 460-23B 
WAC, Salespersons for issuers; chapter 460-24A WAC, 
Investment advisers; and chapter 460-28A WAC, Advertise- 
ments. 


NOTICE 

THIS RULE IS BEING PROPOSED UNDER AN 
EXPEDITED RULE-MAKING PROCESS THAT WILL 
ELIMINATE THE NEED FOR THE AGENCY TO HOLD 
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS 
ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT 
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF 
THE EXPEDITED RULE-MAKING PROCESS, YOU 
MUST EXPRESS YOUR OBJECTIONS IN WRITING 
AND THEY MUST BE SENT TO Jordan Rood, Financial 
Legal Examiner, Department of Financial Institutions, 150 
Israel Road S.W., Tumwater, WA 98501, AND RECEIVED 
BY April 22, 2014. 

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: In 2007 the 
National Association of Securities Dealers (NASD) consoli- 
dated with the member regulation operations of the New 
York Stock Exchange to form the Financial Industry Regula- 
tory Authority (FINRA). The rules adopted by the securities 
division in Title 460 WAC have not yet been updated to 
reflect this name change but we are now proposing to do so. 
As the substantive matters covered by these rules will be 
unchanged by these updates, these changes will have no sub- 
stantive effect on existing rules or how they are administered. 

Reasons Supporting Proposal: The proposed amend- 
ments will update Title 460 WAC to reflect the name change 
from "National Association of Securities Dealers" and 
"NASD" to "Financial Industry Regulatory Authority" and 
"FINRA," which will prevent confusion by eliminating any 
references to an organization that no longer exists under its 
prior name. 

Statutory Authority for Adoption: RCW 21.20.450. 

Statute Being Implemented: Chapter 21.20 RCW. 

Rule is not necessitated by federal law, federal or state 
court decision. 

Name of Proponent: Department of financial institu- 
tions, governmental. 


WSR 14-05-077 


Name of Agency Personnel Responsible for Drafting: 
Jordan Rood, 150 Israel Road S.W., Tumwater, WA 98501, 
(360) 902-8797; Implementation: Scott Jarvis, 150 Israel 
Road S.W., Tumwater, WA 98501, (360) 902-8723; and 
Enforcement: William Beatty, 150 Israel Road S.W., Tum- 
water, WA 98501, (360) 902-8734. 


February 18, 2014 
Scott Jarvis 
Director 


AMENDATORY SECTION (Amending WSR 95-24-002, 
filed 11/22/95, effective 12/23/95) 


WAC 460-20B-020 Definitions. For the purposes of 
this chapter and chapters 460-21B, 460-22B, and 460-23B 
WAC: 


(1) "Central Registration Depository" ("CRD") shall 
mean the national registration system operated by the 
((Natienal Asseciation-of SecuritiesDealers)) Financial 
Industry Regulatory Authority, Inc. pursuant to a contract 
with the North American Securities Administrators Associa- 
tion. 


(2) "Balance sheet" shall mean a balance sheet prepared 
in accordance with generally accepted accounting principles. 


(3) "Branch office," for the purpose of this chapter, shall 
mean any office, residence or other place or location in this 
state where the business of a registered broker-dealer is con- 
ducted and which is owned or controlled by, or operated 
directly or indirectly for the benefit of, the registered broker- 
dealer, and where the business of a broker-dealer is con- 
ducted by a principal, salesperson, or salespersons for such 
registered broker-dealer, except that the following are not 
considered branch offices: 


(a) Any location identified in a telephone directory line 
listing or on a business card or letterhead, which listing, card, 
or letterhead also sets forth the address and telephone number 
of the office from which persons conducting business from 
the location are directly supervised; 


(b) Any location referred to, in an advertisement by a 
broker-dealer, by its local telephone number or local post 
office box provided that such reference may not include the 
street address of the location and that such reference also sets 
forth the address and telephone number of the office from 
which persons conducting business at the location are 
directly supervised; 

(c) Any location identified by address in a broker- 
dealer's sales literature, provided that the sales literature also 
sets forth the address and telephone number of the office 
from which persons conducting business at the location are 
directly supervised; or 

(d) The principal office of the broker-dealer. 

(4) "OTC non-NASDAQ equity securities" shall mean 
equity securities not traded on a national securities exchange 
or on NASDAQ. Equity securities quoted on ((the NASB's)) 
FINRA's OTC Bulletin Board are OTC non-NASDAQ 
equity securities. 
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AMENDATORY SECTION (Amending WSR 95-16-026, 
filed 7/21/95, effective 8/21/95) 


WAC 460-20B-030 Registration procedure. (1) Bro- 
ker-dealers that are members of the ((Nattenal Association of 
Seeurities-Dealers)) Financial Industry Regulatory Authority 
must: 

(a) Submit Form BD designating Washington as a state 
in which the broker-dealer requests registration to the Central 
Registration Depository together with the required fee; and 

(b) Submit to the securities division in a form acceptable 
to the administrator such additional information as the 
administrator may require. 

(2) Broker-dealers that are not members of the ((Natienat 
Asseciation-of SecuritiesDealers)) Financial Industry Regu- 
latory Authority must submit the following to the securities 
division: 

(a) A check for the required fee made out to "state trea- 
surer"; 

(b) A complete Form BD; 

(c) Balance sheet as of a date not more than ninety days 
before the date of filing, and computation of net capital and 
aggregate indebtedness ratio of the same date as the balance 
sheet; 

(d) A copy of any subordination agreement; 

(e) Proof of passage of qualifying examinations by the 
designated principals; 

(f) Such other information as the administrator may 
require. 


AMENDATORY SECTION (Amending WSR 95-16-026, 
filed 7/21/95, effective 8/21/95) 


WAC 460-20B-060 Notice of changes by broker- 
dealers. (1) Each licensed broker-dealer shall, upon any 
change in the information contained in its application for a 
certificate (other than financial information contained 
therein), promptly file an amendment to such application set- 
ting forth the changed information (and in any event within 
thirty days after the change occurs). 

(2) Each licensed broker-dealer shall notify the adminis- 
trator of the employment of any new agent in Washington, 
giving the full name and Social Security number of the indi- 
vidual involved, the date of employment, and the location of 
the office in which he or she will be employed by submitting 
a completed ((NASB)) FINRA Form U-4 to the administrator 
or the administrator's designee within twenty-one days after 
the event occurs. 

(3) Each licensed broker-dealer shall notify the adminis- 
trator of the termination of employment of any agent in 
Washington by submitting a completed (NASB)) FINRA 
Form U-5 to the administrator or the administrator's desig- 
nee, within thirty days after the event occurs. 

(4) With respect to any broker-dealer registered under 
the Securities Exchange Act of 1934, it shall be sufficient 
compliance with subsection (1) of this section if a copy of an 
amendment to Form BD of the Securities and Exchange 
Commission containing the required information, or trans- 
mitted for filing to, the administrator not later than the date on 
which such amendment is required to be filed with the Secu- 
rities and Exchange Commission. 
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AMENDATORY SECTION (Amending WSR 08-14-006, 
filed 6/19/08, effective 7/20/08) 


WAC 460-21B-060 Dishonest or unethical business 
practices—Broker-dealers. The phrase "dishonest or uneth- 
ical practices" as used in RCW 21.20.110 (1)(g) as applied to 
broker-dealers is hereby defined to include any of the follow- 
ing: 

(1) Engaging in a pattern of unreasonable and unjustifi- 
able delays in the delivery of securities purchased by any of 
its customers and/or in the payment upon request of free 
credit balances reflecting completed transactions of any of its 
customers; 

(2) Inducing trading in a customer's account which is 
excessive in size or frequency in view of the financial 
resources and character of the account; 

(3) Recommending to a customer to purchase, sell or 
exchange any security without reasonable grounds to believe 
that such transaction or recommendation is suitable for the 
customer based upon reasonable inquiry concerning the cus- 
tomer's investment objectives, financial situation and needs, 
and any other relevant information known by the broker- 
dealer; 

(4) Executing a transaction on behalf of a customer with- 
out authorization to do so; 

(5) Exercising any discretionary power in effecting a 
transaction for a customer's account without first obtaining 
written discretionary authority from the customer, unless the 
discretionary power relates solely to the time and/or price for 
the execution of orders; 

(6) Executing any transaction in a margin account with- 
out securing from the customer a properly executed written 
margin agreement promptly after the initial transaction in the 
account; 

(7) Failing to segregate customers' free securities or 
securities held in safekeeping; 

(8) Hypothecating a customer's securities without having 
a lien thereon unless the broker-dealer secures from the cus- 
tomer a properly executed written consent promptly after the 
initial transaction, except as permitted by rules of the securi- 
ties and exchange commission; 

(9) Entering into a transaction with or for a customer at a 
price not reasonably related to the current market price of the 
security or receiving an unreasonable commission or profit; 

(10) Failing to furnish to a customer purchasing securi- 
ties in an offering, no later than the date of confirmation of 
the transaction, a final or preliminary prospectus, and if the 
latter, failing to furnish a final prospectus within a reasonable 
period after the effective date of the offering; 

(11) Charging unreasonable and inequitable fees for ser- 
vices performed, including miscellaneous services such as 
collection of moneys due for principal, dividends or interest, 
exchange or transfer of securities, appraisals, safekeeping, or 
custody of securities and other services related to its securi- 
ties business; 

(12) Offering to buy from or sell to any person any secu- 
rity at a stated price unless such broker-dealer is prepared to 
purchase or sell, as the case may be, at such price and under 
such conditions as are stated at the time of such offer to buy 
or sell; 
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(13) Representing that a security is being offered to a 
customer "at the market" or a price relevant to the market 
price unless such broker-dealer knows or has reasonable 
grounds to believe that a market for such security exists other 
than that made, created or controlled by such broker-dealer, 
or by any person for whom he/she is acting or with whom he/ 
she is associated in such distribution, or any person con- 
trolled by, controlling or under common control with such 
broker-dealer; 

(14) Effecting any transaction in, or inducing the pur- 
chase or sale of, any security by means of any manipulative, 
deceptive or fraudulent device, practice, plan, program, 
design or contrivance, which may include but not be limited 
to: 

(a) Effecting any transaction in a security which involves 
no change in the beneficial ownership thereof; 

(b) Entering an order or orders for the purchase or sale of 
any security with the knowledge that an order or orders of 
substantially the same size, at substantially the same price, 
for the sale of any such security, has been or will be entered 
by or for the same or different parties for the purpose of cre- 
ating a false or misleading appearance of active trading in the 
security or a false or misleading appearance with respect to 
the market for the security; provided, however, nothing in 
this subsection shall prohibit a broker-dealer from entering 
bona fide agency cross transactions for its customer; 

(c) Effecting, alone or with one or more other persons, a 
series of transactions in any security creating actual or appar- 
ent active trading in such security or raising or depressing the 
price of such security, for the purpose of inducing the pur- 
chase or sale of such security by others; 

(15) Guaranteeing a customer against loss in any securi- 
ties account of such customer carried by the broker-dealer or 
in any securities transaction effected by the broker-dealer 
with or for such customer; 

(16) Publishing or circulating, or causing to be published 
or circulated, any notice, circular, advertisement, newspaper 
article, investment service, or communication of any kind 
which purports to report any transaction as a purchase or sale 
of any security unless such broker-dealer believes that such 
transaction was a bona fide purchase or sale of such security; 
or which purports to quote the bid price or asked price for any 
security, unless such broker-dealer believes that such quota- 
tion represents a bona fide bid for, or offer of, such security; 

(17) Using any advertising or sales presentation in such 
a fashion as to be deceptive or misleading. An example of 
such practice would be a distribution of any nonfactual data, 
material or presentation based on conjecture, unfounded or 
unrealistic claims or assertions in any brochure, flyer, or dis- 
play by words, pictures, graphs or otherwise designed to sup- 
plement, detract from, supersede or defeat the purpose or 
effect of any prospectus or disclosure; 

(18) Failing to disclose that the broker-dealer is con- 
trolled by, controlling, affiliated with or under common con- 
trol with the issuer of any security before entering into any 
contract with or for a customer for the purchase or sale of 
security, the existence of such control to such customer, and 
if such disclosure is not made in writing, it shall be supple- 
mented by the giving or sending of written disclosure at or 
before the completion of the transaction; 
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(19) Failing to make bona fide public offering of all of 
the securities allotted to a broker-dealer for distribution, 
whether acquired as an underwriter, a selling group member 
or from a member participating in the distribution as an 
underwriter or selling group member; 

(20) Failure or refusal to furnish a customer, upon rea- 
sonable request, information to which he is entitled, or to 
respond to a formal written request or complaint; 

(21) In connection with the solicitation of a sale or pur- 
chase of an OTC non-NASDAQ security, failing to promptly 
provide the most current prospectus or the most recently filed 
periodic report filed under Section 13 of the Securities 
Exchange Act, when requested to do so by a customer; 

(22) Marking any order ticket or confirmation as unsolic- 
ited when in fact the transaction is solicited; 

(23) For any month in which activity has occurred in a 
customer's account, but in no event less than every three 
months, failing to provide each customer with a statement of 
account which with respect to all OTC non-NASDAQ equity 
securities in the account, contains a value for each such secu- 
rity based on the closing market bid on a date certain: Pro- 
vided, That this subsection shall apply only if the firm has 
been a market maker in such security at any time during the 
month in which the monthly or quarterly statement is issued; 

(24) Failing to comply with any applicable provision of 
the Conduct Rules of the ((Nattenal Asseciation of Securities 
Deaters)) Financial Industry Regulatory Authority or any 
applicable fair practice or ethical standard promulgated by 
the Securities and Exchange Commission or by a self-regula- 
tory organization approved by the Securities and Exchange 
Commission; 

(25) Any acts or practices enumerated in WAC 460-21B- 
010; or 

(26) Using any term or abbreviation thereof in a manner 
that misleadingly states or implies that a person has special 
expertise, certification, or training in financial planning, 
including, but not limited to, the misleading use of a senior- 
specific certification or designation as set forth in WAC 460- 
25A-020. 

The conduct set forth above is not inclusive. Engaging in 
other conduct such as forgery, embezzlement, nondisclosure, 
incomplete disclosure or misstatement of material facts, or 
manipulative or deceptive practices shall also be grounds for 
denial, suspension or revocation of registration. 


AMENDATORY SECTION (Amending WSR 00-05-055, 
filed 2/14/00, effective 3/16/00) 


WAC 460-21C-010 Definitions. For purposes of this 
chapter, the following terms have the meanings indicated: 

(1) "Financial institution" means federal and state-char- 
tered banks, savings and loan associations, savings banks, 
credit unions, and the service corporations of such institu- 
tions located in this state. 

(2) "Networking arrangement" means a contractual or 
other arrangement between a broker-dealer and a financial 
institution pursuant to which the broker-dealer conducts bro- 
ker-dealer services on the premises of such financial institu- 
tion where retail deposits are taken. 
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(3) "Broker-dealer services" means the investment bank- 
ing or securities business as defined in paragraph ((€p})) (u) 
of Article I of the By-Laws of the ((NattenalAsseciation-of 
Securities Dealers)) Financial Industry Regulatory Authority, 
Inc. 


AMENDATORY SECTION (Amending WSR 95-16-026, 
filed 7/21/95, effective 8/21/95) 


WAC 460-22B-040 Salesperson registration and 
examination. (1) Every applicant for registration as a securi- 
ties salesperson of a broker-dealer shall pass the examina- 
tions specified below. 

(a) For applicants seeking registration as salespersons of 
broker-dealers that are members of a national securities asso- 
ciation or national securities exchange: 

(i) The uniform securities agent state law examination 
(series 63); or the uniform combined state law examination 
(series 66); and 

(ii) The appropriate qualifying examination adminis- 
tered by such national securities association. 

(b) For all other applicants seeking registration as sales- 
persons of broker-dealers: 

(i) The uniform securities agent state law examination 
(series 63); or the uniform combined state law examination 
(series 66); and 

(ii) The appropriate qualifying examination adminis- 
tered by the ((Natienal Asseciation_ef Securities Dealers) ) 
Financial Industry Regulatory Authority for the activities in 
which the salesperson is to engage. 

(2) Any individual out of the business of effecting trans- 
actions in securities for less than two years and who has pre- 
viously passed the required examinations in subsection (1)(a) 
or (b) of this section or the Washington state securities exam- 
ination shall not be required to retake the examination(s) to 
be eligible to be relicensed upon application. 


AMENDATORY SECTION (Amending WSR 08-14-006, 
filed 6/19/08, effective 7/20/08) 


WAC 460-22B-090 Dishonest and unethical business 
practices—Salespersons. The phrase "dishonest or unethi- 
cal practices" as used in RCW 21.20.110 (1)(g) as applied to 
salespersons, is hereby defined to include any of the follow- 
ing: 


(1) Engaging in the practice of lending or borrowing 
money or securities from a customer, or acting as a custodian 
for money, securities or an executed stock power of a cus- 
tomer; 

(2) Effecting securities transactions not recorded on the 
regular books or records of the broker-dealer which the agent 
represents, unless the transactions are authorized in writing 
by the broker-dealer prior to execution of the transaction; 

(3) Establishing or maintaining an account containing 
fictitious information in order to execute transactions which 
would otherwise be prohibited; 

(4) Sharing directly or indirectly in profits or losses in 
the account of any customer without the written authorization 
of the customer and the broker-dealer which the agent rep- 
resents; 
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(5) Dividing or otherwise splitting the agent's commis- 
sions, profits or other compensation from the purchase or sale 
of securities with any person not also registered for the same 
broker-dealer, or for a broker-dealer under direct or indirect 
common control; 

(6) Inducing trading in a customer's account which is 
excessive in size or frequency in view of the financial 
resources and character of the account; 

(7) Recommending to a customer the purchase, sale or 
exchange of any security without reasonable grounds to 
believe that such transaction or recommendation is suitable 
for the customer based upon reasonable inquiry concerning 
the customer's investment objectives, financial situation and 
needs, and any other relevant information known by the bro- 
ker-dealer; 

(8) Executing a transaction on behalf of a customer with- 
out authorization to do so; 

(9) Exercising any discretionary power in effecting a 
transaction for a customer's account without first obtaining 
written discretionary authority from the customer, unless the 
discretionary power relates solely to the time and/or price for 
the execution of orders; 

(10) Executing any transaction in a margin account with- 
out securing from the customer a properly executed written 
margin agreement promptly after the initial transaction in the 
account; 

(11) Entering into a transaction with or for a customer at 
a price not reasonably related to the current market price of 
the security or receiving an unreasonable commission or 
profit; 

(12) Failing to furnish to a customer purchasing securi- 
ties in an offering, no later than the date of confirmation of 
the transaction, a final or preliminary prospectus, and if the 
latter, failing to furnish a final prospectus within a reasonable 
period after the effective date of the offering; 

(13) Effecting any transaction in, or inducing the pur- 
chase or sale of, any security by means of any manipulative, 
deceptive or fraudulent device, practice, plan, program, 
design or contrivance, which may include but is not limited 
to: 

(a) Effecting any transaction in a security which involves 
no change in the beneficial ownership thereof; 

(b) Entering an order or orders for the purchase or sale of 
any security with the knowledge that an order or orders of 
substantially the same size, at substantially the same time and 
substantially the same price, for the sale of any such security, 
has been or will be entered by or for the same or different par- 
ties for the purpose of creating a false or misleading appear- 
ance of active trading in the security or a false or misleading 
appearance with respect to the market for the security; 

(c) Effecting, alone or with one or more other persons, a 
series of transactions in any security creating actual or appar- 
ent active trading in such security or raising or depressing the 
price of such security, for the purpose of inducing the pur- 
chase or sale of such security by others; 

(14) Guaranteeing a customer against loss in any securi- 
ties account for such customer carried by the broker-dealer or 
in any securities transaction effected by the broker-dealer 
with or for such customer; 
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(15) Publishing or circulating, or causing to be published 
or circulated, any notice, circular, advertisement, newspaper 
article, investment service, or communication of any kind 
which purports to report any transaction as a purchase or sale 
of any security unless such broker-dealer believes that such 
transaction was a bona fide purchase or sale of such security; 
or which purports to quote the bid price or asked price for any 
security, unless such broker-dealer believes that such quota- 
tion presents a bona fide bid for, or offer of, such security; 

(16) Using any advertising or sales presentation in such 
a fashion as to be deceptive or misleading. An example of 
such practice would be a distribution of any nonfactual data, 
material or presentation based on conjecture, unfounded or 
unrealistic claims or assertions in any brochure, flyer, or dis- 
play by words, pictures, graphs or otherwise designed to sup- 
plement, detract from, supersede or defeat the purpose or 
effect of any prospectus or disclosure; 

(17) In connection with the solicitation of a sale or pur- 
chase of an OTC non-NASDAQ security, failing to promptly 
provide the most current prospectus or the most recently filed 
periodic report filed under Section 13 of the Securities 
Exchange Act, when requested to do so by a customer; 

(18) Marking any order ticket or confirmation as unsolic- 
ited when in fact the transaction is solicited; 

(19) Failing to comply with any applicable provision of 
the Conduct Rules of the ((Nattenal Asseciatien of Securities 
Deaters)) Financial Industry Regulatory Authority or any 
applicable fair practice or ethical standard promulgated by 
the Securities and Exchange Commission or by a self-regula- 
tory organization approved by the Securities and Exchange 
Commission; 

(20) Any act or practice enumerated in WAC 460-21B- 
010; or 

(21) Using any term or abbreviation thereof in a manner 
that misleadingly states or implies that a person has special 
expertise, certification, or training in financial planning, 
including, but not limited to, the misleading use of a senior- 
specific certification or designation as set forth in WAC 460- 
25A-020. 

The conduct set forth above is not inclusive. Engaging in 
other conduct such a forgery, embezzlement, nondisclosure, 
incomplete disclosure or misstatement of material facts, or 
manipulative or deceptive practices shall also be grounds for 
denial, suspension or revocation of registration. 


AMENDATORY SECTION (Amending WSR 95-16-026, 
filed 7/21/95, effective 8/21/95) 


WAC 460-23B-030 Salesperson examination 
requirements. Every applicant for registration as a securities 
salesperson of an issuer shall pass the examinations specified 
below: 

(1) For an officer or director of an issuer that is a corpo- 
ration, or a general partner of an issuer that is a limited part- 
nership, or a manager of an issuer that is a limited liability 
company seeking registration as a salesperson for an issuer of 
a single offering of the issuer who will receive no commis- 
sions or similar remuneration directly or indirectly in connec- 
tion with the offer or sale of the issuer's securities, no exam- 
ination is required; 


WSR 14-05-077 


(2) For an officer or director of the issuer seeking regis- 
tration as a salesperson for an issuer of a single offering of the 
issuer, the uniform state law examination (series 63); or the 
uniform combined state law examination (series 66) is 
required; 

(3) For all other salespersons of issuers: 


(a) The uniform securities agent state law examination 
(series 63); or the uniform combined state law examination 
(series 66); and 

(b) The appropriate qualifying examination administered 
by the ((Natienal Association of Securities Dealers)) Finan- 
cial Industry Regulatory Authority, Inc. for the activities in 
which the salesperson is to engage; 

(4) Any individual out of the securities business of 
effecting transactions in securities for less than two years and 
who has previously passed the required examinations in sub- 
section (2) or (3) of this section or the Washington state secu- 
rities examination shall not be required to retake the exam- 
ination(s) to be eligible to be relicensed upon application. 


AMENDATORY SECTION (Amending WSR 01-16-125, 
filed 7/31/01, effective 10/24/01) 


WAC 460-244-047 Electronic filing with designated 
entity. (1) Designation. Pursuant to RCW 21.20.050, the 
director designates the Investment Adviser Registration 
Depository operated by the ((Nattenal Asseciation- of Seeutt- 
tiesDealers)) Financial Industry Regulatory Authority 
(IARD) to receive and store filings and collect related fees 
from investment advisers, federal covered advisers, and 
investment adviser representatives on behalf of the director. 


(2) Use of IARD. Unless otherwise provided, all invest- 
ment adviser, federal covered adviser, and investment adviser 
representative applications, amendments, reports, notices, 
related filings, and fees required to be filed with the director 
pursuant to the rules promulgated under this chapter, shall be 
filed electronically with and transmitted to IARD. The fol- 
lowing additional conditions relate to such electronic filings: 

(a) Electronic signature. When a signature or signatures 
are required by the particular instructions of any filing to be 
made through IARD, a duly authorized officer of the appli- 
cant or the applicant him or herself, as required, shall affix his 
or her electronic signature to the filing by typing his or her 
name in the appropriate fields and submitting the filing to 
Web IARD. Submission of a filing in this manner shall con- 
stitute irrefutable evidence of legal signature by any individ- 
uals whose names are typed on the filing. 

(b) When filed. Solely for purposes of a filing made 
through IARD, a document is considered filed with the direc- 
tor when all fees are received and the filing is accepted by 
IARD on behalf of the state. 

(3) Electronic filing. Notwithstanding subsection (2) of 
this section, the electronic filing of any particular document 
and the collection of related processing fees shall not be 
required until such time as IARD provides for receipt of such 
filings and fees and thirty days' notice is provided by the 
director. Any documents required to be filed with the director 
that are not permitted to be filed with or cannot be accepted 
by IARD shall be filed in paper directly with the director. 
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(4) Hardship exemptions. Notwithstanding subsection 
(2) of this section, electronic filing is not required under the 
following circumstances: 

(a) Temporary hardship exemption. 

(i) Investment advisers registered or required to be regis- 
tered under RCW 21.20.040, who experience unanticipated 
technical difficulties that prevent submission of an electronic 
filing to IARD, may request a temporary hardship exemption 
from the requirements to file electronically. 

(ii) To request a temporary hardship exemption, the 
investment adviser must: 

(A) File Form ADV-H in paper format with the appropri- 
ate regulatory authority in the state where the investment 
adviser's principal place of business is located, no later than 
one business day after the filing, that is the subject of the 
Form ADV-H, was due. If the state where the investment 
adviser's principal place of business is located has not man- 
dated the use of IARD, the investment adviser should file the 
Form ADV-H with the appropriate regulatory authority in the 
first state that mandates the use of IARD by the investment 
adviser; and 

(B) Submit the filing that is the subject of the Form 
ADV-H in electronic format to IARD no later than seven 
business days after the filing was due. 

(iii) Effective date—Upon filing. The temporary hard- 
ship exemption will be deemed effective by the director upon 
receipt of the complete Form ADV-H by appropriate regula- 
tory authority noted in (a)(i1)(A) of this subsection. Multiple 
temporary hardship exemption requests within the same cal- 
endar year may be disallowed by the director. 

(b) Continuing hardship exemption. 

(i) Criteria for exemption. A continuing hardship exemp- 
tion will be granted only if the investment adviser is able to 
demonstrate that the electronic filing requirements of this 
section are prohibitively burdensome. 

(ii) To apply for a continuing hardship exemption, the 
investment adviser must: 

(A) File Form ADV-H in paper format with the director 
at least twenty business days before a filing is due; and 

(B) If a filing is due to more than one state, the Form 
ADV-H must be filed with the appropriate regulatory author- 
ity in the state where the investment adviser's principal place 
of business is located. If the state where the investment 
adviser's principal place of business is located has not man- 
dated the use of IARD, the investment adviser should file the 
Form ADV-H with the appropriate regulatory authority in the 
first state that mandates the use of IARD by the investment 
adviser. Any applications received by the director will be 
granted or denied within ten business days after the filing of 
Form ADV-H. 

(iii) Effective date—Upon approval. The exemption is 
effective upon approval by the director. The time period of 
the exemption may be no longer than one year after the date 
on which the Form ADV-H is filed. If the director approves 
the application, the investment adviser must, no later than 
five business days after the exemption approval date, submit 
filings in paper format (along with the appropriate processing 
fees) for the period of time for which the exemption is 
granted. 
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(c) Recognition of exemption. The decision to grant or 
deny a request for a hardship exemption will be made by the 
appropriate regulatory authority in the state where the invest- 
ment adviser's principal place of business is located. If the 
state where the investment adviser's principal place of busi- 
ness is located has not mandated the use of IARD, the deci- 
sion to grant or deny a request for a hardship exemption will 
be made by appropriate regulatory authority in the first state 
that mandates the use of IARD by the investment adviser. 
The decision will be followed by the director if the invest- 
ment adviser is registered in this state. 


AMENDATORY SECTION (Amending Order 304, filed 2/ 
28/75, effective 4/1/75) 


WAC 460-28A-025 Exceptions from filing require- 
ments. The following forms and types of advertising are per- 
mitted without the necessity for filing or prior authorization 
by the administrator, unless specifically prohibited. 

(1) So-called "tombstone" advertising, containing no 
more than the following information: 

(a) Name and address of issuer. 

(b) Identity or title of security. 

(c) Per unit offering price, number of shares and amount 
of offering. 

(d) Brief, general description of business. 

(e) Name and address of underwriter, or address where 
offering circular or prospectus can be obtained. 

(f) Date of issuance. 

(2) Dividend notices, proxy statements and reports to 
shareholders, including investment company quarterly and 
semi-annual reports. 

(3) Sales literature, advertising or market letters prepared 
in conformity with the applicable regulations and in compli- 
ance with the filing requirements of the SEC, ((the NASD)) 
FINRA, or an approved securities exchange. 

(4) Factual or informative letters, bulletins or releases, 
similar to "news letters," relating to issuer's progress or activ- 
ities, status of the offering or current financial conditions. 


WSR 14-05-088 
EXPEDITED RULES 
DEPARTMENT OF AGRICULTURE 
[Filed February 19, 2014, 7:47 a.m.] 


Title of Rule and Other Identifying Information: Chapter 
16-319 WAC, Forest tree seed certification. 


NOTICE 

THIS RULE IS BEING PROPOSED UNDER AN 
EXPEDITED RULE-MAKING PROCESS THAT WILL 
ELIMINATE THE NEED FOR THE AGENCY TO HOLD 
PUBLIC HEARINGS, PREPARE A SMALL BUSINESS 
ECONOMIC IMPACT STATEMENT, OR PROVIDE 
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT 
LEGISLATIVE RULE. IF YOU OBJECT TO THIS USE OF 
THE EXPEDITED RULE-MAKING PROCESS, YOU 
MUST EXPRESS YOUR OBJECTIONS IN WRITING 
AND THEY MUST BE SENT TO Teresa Norman, Wash- 
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ington State Department of Agriculture, P.O. Box 42560, 
Olympia, WA 98504-2560, AND RECEIVED BY April 22, 
2014. 

Purpose of the Proposal and Its Anticipated Effects, 
Including Any Changes in Existing Rules: WAC 16-319-010 
contains an incorrect reference to the Revised Code of Wash- 
ington and outdated addresses. This proposal corrects those 
errors and makes other nonsignificant housekeeping changes. 

Reasons Supporting Proposal: Having correct informa- 
tion is beneficial to those regulated under this chapter of the 
Washington Administrative Code. 

Statutory Authority for Adoption: RCW 15.49.310 and 
chapter 34.05 RCW. 

Statute Being Implemented: RCW 15.49.310. 

Rule is not necessitated by federal law, federal or state 
court decision. 

Name of Proponent: Department of agriculture, govern- 
mental. 

Name of Agency Personnel Responsible for Drafting, 
Implementation and Enforcement: Victor Shaul, Yakima, 
Washington, (509) 249-6955. 


February 17, 2014 
Brad J. Avy 
Assistant Director 


AMENDATORY SECTION (Amending Order 1028, filed 8/ 
4/66, effective 9/4/66) 


WAC 16-319-010 Forest tree seed certification— 
Certifying agency. The Washington State Crop Improve- 
ment Association((;4ne-)) is ((hereby)) designated to act as 
the ((duty)) authorized agent of the director of agriculture for 
the purpose of assisting in certifying forest tree seeds and 
shall perform such duties as the director may assign as pro- 
vided in chapter ((4548)) 15.49 RCW, specifically RCW 


((45-4845644))) 15.49.370(3). 


AMENDATORY SECTION (Amending WSR 87-12-006, 
filed 5/22/87) 


WAC 16-319-020 Forest reproductive material certi- 
fication standards—Purpose and definitions. (1) Purpose. 
The purpose of certification of forest reproductive material is 
to make available reproductive material properly identified 
by species or species and cultivar, and by source or source 
and origin. 

(2) Definitions: 

(a) "Applicant" means the person or organization who 
submits application for certification of forest reproductive 
material to certifying agency and who assumes responsibility 
for compliance with these standards. 

(b) "Audit" means periodic examination and check by 
certifying agency of any part or all of the records and proce- 
dures specified in field standards and conditioning standards, 
and of additional records pertinent to inventory and distribu- 
tion of reproductive material including verification of corre- 
sponding physical inventory to assure that no significant 
errors or omissions exist. 

(c) "Batch" means all or part of a lot of reproductive 
material of a single species collected during one crop season 
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from within stated breeding zone(s) or from within stated five 
hundred foot elevation increment(s) in stated seed zone(s) 
that is collected or processed at one time. 

(d) "Breeding zone" means a specific designated unit of 
land, the description of which is on file at the certifying 
agency, for which an improved population of trees of a spe- 
cific species or species cross is being produced. 

(e) "Buyer" means person who first receives reproduc- 
tive material from the collector. 

(£) "Certificate of genetic identity" means a document 
furnished by the producer on demand and verified by the cer- 
tifying agency describing the ancestry and breeding behavior 
of a lot of reproductive material. 

(g) "Certification of reproductive material" means exe- 
cution by certifying agency of field inspection, plant/ware- 
house inspection and/or audit to accomplish the purpose 
described in subsection (1) of this section. 

(h) "Certifying agency" means the ((duty)) designated 
agent of the state agency: ((I Oregon-state the Oregon Seed 
Certification Service, 3} CrepSeience Buildings, Oregon 

State University, Corvallis; Oregon 97334:)) In Washington 
state, the designated agent is the Washington State Crop 
Improvement Association((4re343-Nerth Front Street, 


(1) "Certificate of provenance" means a document issued 
by certifying agency which verifies source and origin of 
reproductive material by field inspection and audit. (Only 
certificates of provenance are issued to satisfy O.E.C.D.) 

(j) "Character" means a distinctive trait, but not neces- 
sarily an invariable feature, exhibited by all individuals of a 
group and capable of being described or measured: E.g., 
growth; form; color; resistance to disease, insects, weather, 
animals, etc. 

(k) "Code" means a unique identification of a group of 
the producer's pertinent records about a lot of forest repro- 
ductive material. 

(1) "Collector" means a person who collects forest repro- 
ductive material at its source. 

(m) "Elevation" means altitude above sea level and is 
divided in five hundred foot increments as shown below, or 
may mean appropriate elevational bands as provided for 
under code ((and/))or breeding zone. 


0 - 500 feet — Code05 2501 - 3000 feet — Code 30 

501 - 1000 feet — Code10 3001 - 3500 feet — Code 35 

1001 - 1500 feet — Code1l5 3501 - 4000 feet — Code 40 

1501 - 2000 feet — Code20 4001 - 4500 feet — Code 45 

2001 - 2500 feet — Code25 4501 - 5000 feet — Code 50 
and so forth. 


(n) "Field" inspection means observation by certifying 
agency of all activities and records involved in propagation, 
collection, buying, production, and transportation of forest 
reproductive material to assure compliance with field stan- 
dards. 

(o) "Forest reproductive material" means plant material 
of genera and species of trees which will be used for forestry. 

(p) "Genetic identity" means the ancestry and breeding 
background of selected and tested classes only of the forest 
reproductive material. 
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(q) "Genetic superiority" means that forest reproductive 
material originated from tree(s) whose superiority in one or 
more characters important to forestry has been proven by 
tests conducted in specified environments. 

(r) "Location" means description by seed zone or portion 
thereof and elevation and/or breeding zone or code. 

(s) "Legal description" means legal cadastral survey sub- 
division. 

(t) "Lot" means a homogeneous quantity of forest repro- 
ductive material. 

(i) For tested and selected classes, it is of a single spe- 
cies, cultivar, or cross collected during one crop season from 
a distinctively described and recorded population of trees. 

(ii) For source identified class, it is a single species col- 
lected during one crop season from within stated seed zone(s) 
and from within five hundred foot elevation increment(s) 
((and/))or breeding zones or appropriate codes. 

(iii) For an audit class, it is a single species collected 
during one crop season from within stated seed zone(s) and 
from within five hundred foot elevation increment(s). 

(iv) Lots shall be identified by number and/or code or 
breeding zone. 

(u) "Origin" means the location of the indigenous par- 
ents; for nonindigenous parents, it is the location from which 
the seed or plants were originally introduced. 

(v) "Plant/warehouse inspection" means observation by 
certifying agency of all activities and records involved in 
receiving, processing, storage and labeling of forest repro- 
ductive material to assure compliance with conditioning stan- 
dards. 

(w) "Producer" means person, company, bureau or 
agency with overall responsibility for producing forest repro- 
ductive material. 

(x) "Provenance" means the original geographic source 
of seed, pollen or propagules. 

(y) "Reproductive material" means seed, pollen, trees, 
cuttings, scions, etc., originating from forest trees. 

(z) "Seed zone" means a geographic area delineated on 
western forest tree seed council's tree seed zone map pub- 
lished July 1973, or similarly authoritative maps of seed 
zones as approved by certifying agency. 

(aa) "Source" means the location of the immediate par- 
ents, the origin of which may be indigenous, nonindigenous, 
or unknown. 

(bb) "Test" means evaluation of parents by comparing 
the performance of their offspring under more controlled 
conditions that exist for the parent(s) or other applicable tests 
which evaluate specific character(s) of the parents or the off- 
spring. 

(cc) "Unit of measure" means a consistent volume of 
measure, i.e., bushels, pounds, grams, number, cubic centi- 
meters, etc. 


AMENDATORY SECTION (Amending WSR 87-12-006, 
filed 5/22/87) 


WAC 16-319-030 Classes of reproductive material. 
(1) "Tested class" means that forest reproductive material 
came from tree(s) which have been tested for specific charac- 
ter(s) as determined by progeny or other applicable tests and 
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under specified conditions. Further, such forest reproductive 
material is produced and processed in a manner assuring 
genetic identity common with the tested material, and, for 
nursery stock, that it was produced from tested reproductive 
material. Said forest reproductive material shall be labeled 
with a blue label stating "tested." Certifying agency shall 
examine trees and reproductive material; exercise field, plant, 
and warehouse inspection, and audit all pertinent records 
involved. 

(2) "Selected class" means that reproductive material 
came from trees that were selected for specific character(s). 
Two subclasses are recognized: 

Subclass A: Reproductive material is obtained from 
selected trees and, in addition for tree seed, the male parent(s) 
is also selected. 

Subclass B: Applies to tree seed when only one parent is 

selected. 
Both subclasses shall be labeled with a green label stating 
"selected" and the subclass. Certifying agency shall examine 
trees and reproductive material; exercise field, plant, and 
warehouse inspection, and audit all pertinent records 
involved. 

(a) "Selected subclass A" means that the donor or parents 
of the reproductive material are selected, known, and of 
record, but have no test results of record, and, for nursery 
stock, that it was produced from selected subclass A or better 
reproductive material. 

(b) "Selected subclass B" means that only one parent of 
the tree seed is selected, known, and of record and reproduc- 
tive material has not been tested, and, for nursery stock, that 
it was produced from selected subclass B or better reproduc- 
tive material. 

(3) "Source identified class" means that the reproductive 
material came from within a seed zone(s) or portion thereof 
(as defined by legal description) and from within a 500-foot 
elevation increment(s) or breeding zone(s) or code(s). 

Subclass A: Personally supervised production. 

Subclass B: Procedurally supervised production. 

Both classes of said reproductive material shall be labeled 
with a yellow label stating "source identified" and the sub- 
class. Certifying agency shall exercise field inspection, plant/ 
warehouse inspection, and audit. 

(a) "Subclass A source identified" means that applicant 
and certifying agency personally know beyond a reasonable 
doubt the seed zone(s) or portion thereof and 500-foot eleva- 
tion increment(s) within which cones and/or reproductive 
material were collected; and, for nursery stock, that it was 
produced from subclass A source identified or better repro- 
ductive material. Certifying agency knows location from 
applicant's prior written plan of his reproductive material col- 
lecting and/or producing activities. For source identified sub- 
zone collections, a representative of the producer, whose 
major responsibility is observation of picker location, shall 
make daily observations within the collection area. 

(b) "Subclass B source identified" means that applicant 
and certifying agency know reproductive material is identi- 
fied as collected from within a seed zone(s) and from within 
a 500-foot elevation increment(s), and for nursery stock, that 
it was produced from subclass B source identified or better 
reproductive material. 


Washington State Register, Issue 14-05 


(4) "Audit class" means that the applicant's records of 
procurement, processing, storage, and distribution state that 
the reproductive material was collected from within stated 
seed zone(s) or described portions thereof and from within 
500-foot elevation increment(s), and, for nursery stock, certi- 
fying agency knows that it was produced from audit class or 
better reproductive material. Containers of said reproductive 
material shall carry a serially numbered brown and white 
label stating "audit certificate." All records of the applicant 
for this class of reproductive material are subject to audit. 


AMENDATORY SECTION (Amending WSR 06-11-066, 
filed 5/12/06, effective 6/12/06) 


WAC 16-319-041 Application for certification of for- 
est reproductive material. (1) The conditions of applicant's 
submittal and of certifying agency's acceptance of applica- 
tion are: 

(a) The application should show all classes for which 
certification services are requested. 

(b) All reproductive material acquired or distributed by 
applicant of a type for which certification is requested is sub- 
ject to audit. 

(c) Applicant shall be responsible for payment of fees for 
certification services. 

(d) Applicant is responsible for developing a record 
keeping system and labels available and satisfactory to the 
certifying agency. 

(e) Certifying agency reserves the right to refuse certifi- 
cation service to applicant. 

(f) Application for audit certification reproductive mate- 
rial shall be filed with the certifying agency ((efthe-state+n 
whichwarehouse nursery, ete. is located with a copytethe 
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(2) Timing of application requests for certification ser- 
vices: 

(a) Application requests for source identified subclass B 
and lower classes for the current year's production of repro- 
ductive material shall be received by certifying agency from 
applicant not later than three days prior to initiation of collec- 
tion, production, or propagation of forest reproductive mate- 
rial. 

(b) For source identified subclass A and higher certifica- 
tion class, the applicant shall make application for service, 
and present a written plan to the certifying agency two weeks 
prior to the beginning of the collection season. The written 
plan will include the following: 

(1) For subzone collection, areas shall be defined by legal 
description. 

(ii) Details of the collection organization including 
names of buyers and field supervisors, estimated harvest vol- 
ume, receiving station location(s), and other pertinent infor- 
mation. 

(c) Application requests for all other services shall be 
received by certifying agency from applicant not later than 
seven days before need. 

(3) The certifying agency establishes the fee schedule for 
certification services. These may be adjusted at the beginning 
of a crop year if certifying agency determines that costs are 
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significantly more or less than anticipated: Provided, That 
increases shall not exceed twenty-five percent. 

(a) Cones and seed: 

(i) Tested and selected - The service includes review of 
test plans, audit of pertinent records and field inspection at 
the hourly job time rate shown in current fee schedule. 

(ii) Source identified classes - The fee includes field 
inspection at the per bushel rate shown in the current fee 
schedule and audit of conditioning at the hourly rate also 
shown in the current fee schedule. 

The fee for each lot containing less than sixty bushels 
shall be a maximum of thirty-six dollars: Provided, That the 
certifying agency, due to specific circumstances, may waive 
this maximum fee or a part thereof. 

(iii) Audit class - The fee includes audit of applicant's 
field and conditioning records at the hourly rate shown in the 
current fee schedule. 

(b) Trees: The fee includes the verification of the source 
of the trees from the seed source, stratification, sowing, bed 
identification, lifting, sorting, package identification, storing 
and/or transplanting. 

(c) Not entered for certification: The fee for audit of 
reproductive material not entered for certification service is 
performed as required by and satisfactory to certifying 
agency to exercise said audit simultaneously with audit of 
reproductive material which applicant has requested certifi- 
cation service. 

(d) The fee for certification classes applied for shall be 
charged whether or not offered material qualifies. 

(e) The certifying agency may provide other services, 
such as training to comply with these standards, advising on 
the development of recordkeeping systems directly con- 
nected with certification needs if requested by the applicant. 

(4) Fee schedule: 

(a) Tree cones and seed - 


Field Fee 


Certification Classes Inspection Audit Due 


Tested and Selected $27.00/hr. $27.00/hr. When 
billed 
Source Identified Classes: 
Lots 11 bu. and more  $0.90/bu. $27.00/hr. 
Lots 6-10 bu. $23.00/lot $27.00/hr. 
Lots 0-5 bu. $13.00/lot $27.00/hr. 
Audit None $27.00/hr. When 
billed 


(b) Tree certification - $27.00/hr. 

Seedling certification - Experience has shown that seed- 
ling certification normally requires a minimum of five nurs- 
ery visits totaling approximately thirty-two hours. Plantation 
certification procedures shall be billed at the hourly rate. 

(c) Other services including education to comply with 
the standards, development of record system, verification of 
source of pollen, cuttings, audit of forest reproductive mate- 
rial not offered for certification by applicant or other services 
requested, etc. at $27.00/hr. payable when billed. 
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(d) OECD certification (certificates of provenance) - 
$0.60 per certificate plus the hourly audit rate. (Auditors shall 
issue certificates.) 
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